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CEKIUA 1
AKTYAJIbHBIE BONIPOCHI BHEIIHEW MOJIMTUKH
U JUNJIOMATHYECKOM NPAKTUKH B COBPEMEHHEIX
MEXAYHAPOJAHBIX OTHOIIEHHUAX

Y]IK 341.17(4)
EC - BOCTOYHAS EBPOIIA:
OBLIHOCTD LEJIEN U JUJIEMMbI PEAJIbHBIX UHTEPECOB

Bamuviab B.H.
I'podueHckull 2ocydapcmeeHHblll yHugepcumem umeHu AHku Kynaswl

[. HMHTeHCHBHO AMCKyccHpyeMasi B 3KCIIEPTHOM M HAay4YHOM COOOIIecTBe
yepeza BbI30OBOB U yrpo3 JJid »KU3HeAeATeJbHOCTU EBponerickoro corwsa oTpa-
>KaeT 00'beKTUBHbIN QAKT OoYyepeaHOro 3Tana ero NPpoOTUBOPEYMBOro GpyHKIHO-
HUPOBAHUA Y Ha3peBLIUX U3MeHeHUU. OHUM U3 3aMeTHBIX BbI30BOB ABJIAIOTCA
nepuoiuyeckue KOHPJIUKTBI U pa3fopbl B coTpyaHuyectBe EC ¢ rocysapcTBamu
BoctouyHoit EBponbl. 06beKTOM pacCMOTPEHUS B [OKJIaJe CTAaHYT B3aUMOOTHO-
meHuss EBpocoro3a co cTpaHaMU BOCTOYHOEBPONENCKOTO PerMoHa, MpegMeToOM —
€/IMHCTBO B 1|eJIIX U pa3/IMuUsl B peasr3allui CyOpervoHaabHbIX UHTEPECOB, 1 e-
JIbIO — IMCKYPC COLIAAJIbHO-NIOJIUTUYECKOT0 MO eJINPOBAaHUS B3aUMOOTHOLIEHUH
EC u rocymapctB BoctouHou EBponbl.

[I. KoHCTpyKIUIO O6BICHUTEJbHOW MOJENM OCHOBHOM YacTHU [I0KJaja
COCTaBJISIET TPeX3BEHHasl CTPYKTYPHO-PYHKIMOHA/NbHAsA KOMIO3ULMS, BKJIIOYAO-
111as1: a) NPOEKTHUBHbIA KOMIIOHEHT; 6) UHCTPYMEHTAJMCTCKUN KOMIIOHEHT; B) Clie-
HapHbIM KOMIIOHEHT. UCTOpHA U TeKylllee COCTOAHUE UHTETPALlMOHHBIX IPOLIECCOB
B EBporie farT OCHOBaHHUA [Ji1 HECKOJIbKHUX BaXKHbIX BbIBOJOB. Bo-nepBbIX, /1
YCHELIHOTO BOIJIOLEeHUSA UHTErPalMOHHBIX [IJIAHOB B €BPONIEUCKYIO )KU3Hb HE XBa-
TaJI0 TOJIbKO JIMIIb HAJIMYMS SKOHOMHUYECKHUX CTUMYJIOB U OCO3HaHUE HEOOXOJUMO-
CTU Pa3BUTHUSA U yIJybJieHHe COTPYAHUYECTBA. Bo-BTOpBIX, 3KOHOMUYECKOE 00b-
e/liHeHHe CTaHOBUTCA 3PEKTUBHBIM MPU HAJUYUHU MOJUTUYECKOTO B3aUMO/IeH-
CTBUS. B-TpeTbUX, HEOOXOJWMBIMU MNPEANOChLIKAMU WHTETrpalU SIBJSIOTCSA HE
TOJIBKO MMOHMMaHHe OOLHOCTA HAa YPOBHE 3KOHOMUYECKOTO PAa3BUTHUS 00beUHS-
IOIMXCA FOCYAAPCTB, HO M y4YeT UX LMBUJIU3ALUOHHBIX U UCTOPUKO-KYJIBTYPHBIX
pas/iMyvil. B-yeTBepThIX, COBpeMEHHOE COCTOSIHME W MepCHeKTHBbI €BPONENCKOU
VHTEerpanyMyu BO MHOTOM 3aBUCAT OT MPU3HAHUA JeHCTBYIOIIMMHU akTopaMu B EC
0COOEHHOCTEMN aKTyaJIbHbIX €BPONENCKHUX UHTETPALIMOHHBIX MPOEKTOB: «boJibias
EBpomna», «kEBporna pa3HbIX CKOpocTen», «/lpyras EBponax.

[II. Tlpoekt «bosabmasg EBpona» oTpakaeT HaMepeHUs TOU YacTH HaJHaLv-
OHaJIbHOW MOJIUTUYECKOW 3JIUThl EBpOIBI, KOTOpasg CTPeMUTCHA COXpPaHUTh Ipe-
vMyllecTBa EBpocoro3a 1 pacnpocTpaHUTh UX 3a ero npezeJsl. /ljig HUX, IJIaBHBIM
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B COXpaHeHUHU xu3HecnocobHocTu EC, siB/isieTcs npu3HaHMe BEpPXOBEHCTBA HC-
XOJHBbIX UJIeMHO-CUMBOJIMYECKUX LIEHHOCTeW U NpuHIUNOB Corw3a u 0b6s3aTesb-
HOe CcJeJ0BaHHe UM.

[IpoekT «EBpoIa pa3HbIX CKOpOCTeN» oTpaxkaeT peasny EC: BHellHYe BbI-
30BbI U yrpo3bl — Np06JieMbl B 30HE €BPO MUTPALIMOHHBIN 110K, pedepeHayM B
BeMko6prUTaHUN; BHYTPEHHUM KPU3UC UHCTUTYLHUOHaJbHOro pa3BuTusa EC.
Jlucbanancel B GYHKIMOHUPOBAHUM EBpoco103a, CTUMyJIMpPOBaJU MOSIBJIEHUE
pa3/IMYHBbIX BApUAHTOB CTpPaTerud rMOKOM MHTErpanydu Ha OJvXaWIlyl mnep-
crnekTuBy. Bomouenve npoekta «EBpomna pasHbIX CKOPOCTEU» BbISIBUJIA TEH-
JeHuu ¢opmupoBaHus B npoctpaHcTBe EC «sagpa» U «nepudepuu», YTo He
yCTpauBaJio rocyiapcTBa — «HoBoO6paHLbl» EC.

[IpoekT «/lpyrasa EBpona» BoIlioljaeT CTpeMJeHUe K NPeoS0JIeHU TeH-
JIEHIJUA aCUMMETPUU UM HUBEJHPOBKH, CYLIECTBYKOILUX B CETOAHAIIHUX €BPO-
NeMCKUX MHTerpanuoHHbIX npoueccax. [locienHee fnecATuseTre mokasajo He-
YCTPAaHUMOCTb COLMOKYJIbTYPHOTO MHOT006pasus He TOJIbKO B HEEBPOIENCKOM
MHUDpEe, HO U B reorpadudeckom apease camoil EBponsl. byayiee EBpocoro3a kak
Ha/lHallMOHAJbHOT0 3KOHOMHYECKOr0 U MOJMTHUYECKOr0 060pa30BaHUs, KaK Me-
TaKyJIbTYPHOI0O OO0'beIUHEHUS MpeJoJaraeT y4eT He TOJIbKO HalMOHaJbHO-
roCyZlapCTBEHHOTI0, HO U JIOKaJIbHO-PETMOHAJbHOI'0 MHOT'006pa3usl.

IV. HeBO3MOXKHOCTB Cyl1eCTBOBAaHUA I'OMOTE€HHOI'0 BO BCE€X OTHOLIEHUAX
eBpONENCKOTO eIMHCTBA, a TaKXKe CTpeMJIeHUe psifla NPUCOeJUHUBIIUXCSA TOCY-
JlapCTB K COXpPAaHEHUIO CBOMX 0COOEHHOCTEHN B COLIMOKYJbTYPHOM MPOCTPAHCTBE
EBpornbl Jies1laeT BOCTPe60BAHHBIM U aKTyaJbHbIM OMNbIT CTpaH BocTtouHoi EB-
ponbl. BoctoyHas EBpona, kak cyopervuoH bosabuioit EBporibl, MOXXeT cTaTb CUM-
BoJIOM npoekTa «/lpyroi EBponbi». [l 3TOro oHa o6Js1ajiaeT JOCTaATOYHbIMU pe-
cypcamu. BE BkutoyaeT 11 cTtpaH-ujieHOB U 5 KaHAUAaTOB B ujeHbl EC (He cuu-
Tass KocoBo) ¢ coBOKynHOU TeppuTopuel B 1,2 MJIH. KB. KM (pacrnosiokeHHOU B
cTpaTeruuyeckou 3oHe Mexay CpeauseMHOMOpbeM U banTukoi), HacejieHMEM B
112 muiH. dest. w1 BBII B $ 2,9 TpJiH., UTO omnpe/iesisieT ero 3KOHOMUYECKYIO U Teo-
MOJIMTUYECKYI0 3HAYUMOCTD /Il OCHOBHBIX UTPOKOB B «bousibiion EBpone» - 3a-
nagHbix ctpaH EC, Poccuny, CIUA, a B nocsiegHee BpeMda U Kutad. ['ocymapcTBa
Buiierpasckoy rpyimnsl, Kak cuiMBoJa «/lpyras EBpona», mocse BctynieHus B EC
NpeBpPaTUIMCh B CeIbMYyI0 3KOHOMUKH EBponbl U 15-10 B MUpe C TEPPUTOPHUEN
5,3 MJIH. KB. KM Y HaceJieHUeM 64,3 MJIH. 4eJl.

V. ®opMupoBaHue Buuierpaackou rpymnnbl HadyaJocCh O BCEM 3aKO-
HaM O0OlieeBpONEeNCKON HHTerpanydu - ¢ 3aKJaJblBaHUsS OCHOB OOILIEro
pPbIHKA, €eAUHOTO 3KOHOMHYECKOrO MPOCTPAHCTBA, KOTOPOE B JAaJbHeUlIeM
MO3BOJIMJIO 3TUM CTpPaHaM YCKOPUTb CBOE MpUCOeAHWHEHHEe K OO0JIbIIoMY
EBponelickoMy coto3y. 3aTeM 3TO HamnpaBJeHHe OblJIO AONOJIHEHO IOMUC-
KaMU pervoHaJIbHbIX 3aKOHOMEPHOCTEM, MO3BOJISKIIUX BbIJEJUTh BHUIIE-
rpajicCKuii peruoH Ha NpPOCTpaHCTBe Oo0JiblIOM EBpomnbl. 3TOT pervo,
NPOMASA CKBO3b CTOJIETUS U HENPOCTble UCIBITAHUSA, KOTOpble MOACTYIAJIU
K HeMy To ¢ 3anajia, To ¢ BocToka, [eHCTBUTE/bHO, BbIpaboTa/ll HEMOBTO-
pUMoOe CBOeobOpasue, Bblpa3uBIlIeecs, C OJHOW CTOPOHBI, B CUHTe3e UX LHU-
BUJIM3ALMOHHBIX XapaKTEPUCTHK, C JIPYyrol - B 0COO0OM OTHOLIEHUHU K

— 4 —



CBOEW COOCTBEHHOM HWIEHTUYHOCTU. Pe3yibTaToM cTasl 060CTPEHHBIN KpUTHYe-
CKWH HACTpPOM, NepexofdAIlllui B CKeICUC, KaK TOJIbKO pedb 3aXOJUT O JaJIeKO
UAYLUX €BPONENCKUX UHTETPALMOHHBIX UHUILIMATUBAX. JTU CTPaHbl 00'beIUHS-
eT CTpeMJIeHHWe CJe[0BaThb 3a NepefOBbIMU TEXHOJIOTUAMHU U MOJUTUYECKUMU
BeSSHUSMHU Y OJJHOBPEMEHHO HeOObIYallHO TpeneTHOe OTHOLIeHUe K CBOUM CO06-
CTBEHHBIM BEKOBBIM TPaJULHUAM, 3bIKY U KyJbType. TakuM 06pa3oM, 3TOT pe-
TAOH CTOJIETUSIMHU MpeBpallajic B KBUHTICCEHIMIO €BPONENCKOrO 3aMa/lHOro U
€BpOIEeHCKOT0 BOCTOYHOTO, pea/li30BaB 3TO B CBOEU COeAMHANLIEeNd, MOCTOBOMT
MMCCUM, KOTOpasg 4acTO BbIPbIBAETCA Ha IMOBEPXHOCTb BHE 3aBUCHUMOCTH OT
KOHBIOHKTYPHBIX BeSTHUU NIOJIUTHUKH.

VI. DTo Haubosiee fUHAMU4YHbIKM peruoH BocTouyHoil EBpomnbl, yxe He
OZHO JleCATUJIETHE NbITABIIUKCA 3afBUTh O cebe B CaMbIX pa3HbIX, IpeuMYylie-
CTBEHHO pedpOpMaTOPCKHUX KayeCTBax, YTO OYEHb HAIIOMHUHAET MYYUTEJNbHO UC-
KOMBIN yesioBeueCTBOM B XX CTOJIETUHU «TPETHUM MYyThb», MOYEMY-TO B cjaydae Bo-
cToyHOU EBpomnbl oKpelleHHbIN HeZ06poxKeaTeNsIMU KaK «JOTOHsILlee pa3BU-
THhe». UMeHHO B BulerpaZicKux cTpaHax UMeJsd MeCTO MONbITKY paJUKaJbHOTO
M3MeHeHUs CyllecTBywoIleld cucteMbl B 1956, 1968, 1980 rr. U nocsie Heypau
3/1eChb K€ POX/Ja/IMChb HOBbBIE IJIaHbl NIepeyCTPOMCTBA 0OLeCTBa, CylleCTBOBAB-
IIMX B HEM 3KOHOMHYECKUX U NMOJMTUYECKUX OTHOLIEHUH. PernoH, neltasce mno-
pBaTb C OJAHUM HEOPraHUYHBIM €My CTpOeM, NBbITAJCAd BbIPBATbCA B LPYrOW,
CTOJIb K€ MaJI0O COOTBETCTBYKOLIUM €ro TpagulUsM. B pe3ysibTaTe OH 0Ka3bIBaJICs
B IOCTOSIHHOM 60pb0e Y ABUKEHUH, I0/ICTeTMBaeMblil MPOTUBOPeUYUsIMHU. bosblioe
BJIMSIHME HA PETMOH 0Ka3bIBaJIO TO 0OCTOSATENBLCTBO, YTO HA €ro TeppUTopuu B XX B.
CKpPeCTUJIMChb OCHOBHBIEe HJleosioTUYecKue 60u Mexay Boctokom u 3amazom. Ilo-
3TOMy GaKTOp BHELIHEro BO3/JeHMCTBUS CTaJl ONpeJesoliuM AJs peruoHa B XXB.
Byiarogapsi 5TOMy MHTEHCUBHO Pa3BUBAJIUCh BHELIHHME YKOHOMHUYECKHME KOHTAKThI
peruoHna. Ko BpemeHu BctynieHusi B EBponelickuil cowo3 Buiierpajckuil peruoH
CTaJl TJIaBHbIM BOCTOYHOEBPOIENWCKUM NapTHepoM EBpocoio3a U 0 HOBpeMeHHO
Poccun, ocrtaBuB flasieko no3agu bankaHckue ctpanbl U [IpubanTuky.

VII. O6ocTpeHure Tekylux npobseM EBpocorosa crmocob6cTBoBasio yKpen-
JIEHUIO0 MOJIMTUYECKOM U, B MEHblIEeH CTEelNeHHU, IKOHOMHUYECKOHW poJiu Buuie-
rpazckoi rpynnsl (Benrpus, [lonbwa, CioBakus u Yexus). OHU KOHTPOJIMPOBaA-
su 6osiee 14% mect B EBpomnap/siaMmeHTe ¥ KypupoBa/id psiJi KJAHOUYEBBIX HANPaB-
JieHu B EBpokoMucCUH (3HEpPreTUYeCKUMM €003, BHYTPEHHUUN PbIHOK W MpO-
MBIIIJIEHHOCTD, IPaBOCYy/iue, 06pa3oBaHUe, KyJbTypa U M0OJIOJIeXb). ['pynnoBas
COJIMAAPHOCTD MO3BOJIsJIa «YeTBEPKE» MO PAAY BaKHbIX BONPOCOB (MUTpPALUH,
JHepreTUKe, 3KOHOMUYECKOMY U BaJOTHOMY coto3y EC) 3aHMMaTh OTHOCUTEJIb-
HO He3aBHCHMYI0 MO3ULIMIO0 HA pa3HbIX YPOBHAX. Tak, B gekabpe 2018 r. Ha rJo-
6aJIbHOM YPOBHE «BUIIETrpajlbl» He noAnucanu nogrorosaeHHbii OOH u noagep-
»kaHHbIA BproccesneM u «ctappiMu» ctpaHamu EC ['106anbHBIN JOTOBOpP O MUTrpa-
1M, a Ha ypoBHe EC pakTHUecKr copBasiM IPUHATHE MOJHOI0 NAaKeTa CoTJalleHUr
no pedopMe 061Iel CUCTEMBI IpelOCTaBIeHUd yoexuia. «Bumerpaupl» He noJ-
Aepxkanu npeasaraemyro EK odepegnyto pedopmy O61ueid arpapHoi noauTtuku EC
B 2021-2027 rr., HO aKTUBHO JI0OOHUPOBAJIX U3MEHEHHUS B MPOMBILUIJIEHHON U KOH-
KYpPEeHTHOM IOJIMTUKe, HalleJleHHble Ha CO3JjaHHe «eBPONEeNCKUX YEeMIHOHOB» -
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KPYIHbIX KOMIIAHUM, CIOCOOHBIX MPOTUBOCTOSATH KOHKypeHTaM U3 KuTas u
CIIA. Ha cybpervoHasibHOM ypoBHe B 0KTs10pe 2018 r. 6611 aHOHCMPOBaH Mpo-
€KT BBICOKOCKOPOCTHOM >KeJIe3HOAOPOXXKHOW MarucTtpaau bypanewmTt-Bapiiasa,
COeJMHSAIOIIEN BCe CTpaHbl «4eTBepKu». OHa, MO CyTH, CTaHET NPOJ0/LKEHUEM aHa-
JIOTUYHOW MarucTtpaiu besrpan- Byzanemt, koTopasi COOpy»aeTcs B paMKax K-
TalCKOM WUHUIMATHUBbl «OJWH MOSC, OJWH MyTb», BbI3bIBAIOLLEN pasApakeHUe
bprocces.

VIII. Ilo crpateruu pa3sutusa EC mo3uLMu CTpaH «4eTBEPKU» Pa3HATCA -
OT XeCTKOU KpUTUKU bproccensa Benrpuen u I[losbmien [0 ymMepeHHOTrO eB-
pockenTulu3Ma Yexuun U «eBpososiabHOCTH» CaoBakuu. CKopee Bcero nobeuT
Yexo-CJI0OBaIlKasi BepCHUsl «TpeTbero» MyTH, u3berarwijas KpalHocTed dexnepa-
Jr3Ma bproccensi 1 HalMoOHaMM3Ma ps/ia HOBBIX M CTapbIX CTPaH. ITO 00YCJI0B-
JIEHO BBICOKOM 3KOHOMMYECKONW 3aBUCUMOCTBI «4YE€TBEPKHU» OT (QpaHKo-
repmaHckoro azapa EC (Hanpumep, 40% ux 0611eld BHELIHEH TOPrOBJM NPHUXO-
autcsa Ha OPTY), HaMeyeHHBIM coKpalleHHeM prUHAHCUpPOBaHUs U3 GromxkeTa EC
Y 0)KWJ,laeMbIM HOBbIM MHUPOBBIM 3KOHOMUYECKUM KpU3UCOM. OJHAKO 3JIEMEHTHI
«TOJIBYUUX» «I10JIEK3UTA» UJIH «BEHIPEK3HUTa» HE UCKJIIOUEHDI.

Y]IK 341.4
B3AMMOJEUCTBME rOCYIAPCTB B CPEPE BOPbEBI
C MEXKIYHAPO/JHBIM TEPPOPU3MOM

XKykoe U.I", Xayyk K.B.
I'podHeHckull 2ocydapcmeeHHblll yHugepcumem umeHu Anku Kynasol

B HacTofIel cTaTbe U3y4YaeTcs NMOHATHE MeXAYHAapOJHOTO TEPPOPHU3MA,
NOJXO0Zbl K €ero ONpe/ieJIEHUI0 U ero OCHOBHbBIE 4epThl. [I[pon3BogUTCS IpaBOBOM
aHaJIU3 OCHOB MEX/YHAapOHOTO COTPY/HUYECTBA rocy1apCcTB B cpepe 60pbObI €
TEPPOPHU3MOM, a TaKKe pacCMaTPUBAOTCA GOPMbl B3aUMOJIENCTBUSA TOCYJapCTB
B cdepe 60pbObI C MEXKAYHAPOJHBIM TEPPOPUIMOM.

Ha naHHBIA MOMEHT yrposa MexJyHapOoJHOTO TeppopHU3Ma BecbMa aKTy-
aJibHa, ONACHOCTb CO CTOPOHBI TEPPOPUCTHUYECKUX OPraHMU3allMi HaBUCJA Te-
nepb He TOJIbKO HaJi CTpaHaMH, KOTOpble UMEIOT NPeANOChIIKY JJis 0SBJIEeHHUS
9TUX OpPraHU3alMi U OCYIeCTBJIEHUS TEPPOPUCTHUYECKON JeATeJbHOCTH, HO U
JIJIsl CTpaH, KOTOpble paHee He UMEJIU YyIPo3bl C UX CTOPOHBI. 3 yrpo3bl Hayuo-
HaJIbHOTO WJIM PETrHMOHAJIbHOIO YPOBHS TEPPOPHU3M IpPEeBPATHUJICA B yrpo3y IJI0-
6aJIbHOTO XapaKTepa, KOTOPbIA TECHO CBSI3aH C «TPaHCHALMOHAJbHOM OpraHU-
30BaHHOW NPECTYNHOCTbIO, HE3AaKOHHbIMU HAapKOTHMKAMM, OTMbIBAHHWEM JI€HET,
HE3aKOHHBIM 000POTOM OpPYKUSI MU HE3AaKOHHBIMH NEPEBO3KAMMU s1/l€PHbBIX, XUMU-
YeCKUX, OM0JIOTUYECKUX U APYTUX IOTEHLIMA/IbHO CMEPTOHOCHBIX MaTEPUAJIOB».

OpHoM U3 BaxkHel QyHKIUEeN rocy/lapCcTBa sIBJseTCs obecrneyeHre Halluo-
HaJIbHOU 0€e30MacHOCTH, KOTOpas U3Ha4yaJbHO NOHMMaJach KaK HeJOMylleHue
BHEIIIHEH arpeccry, a Ha COBpeMEHHOM 3Tarle B Hee BKJIIOYUJIN U «BOIPOCHI, CBSI-
3aHHbIE C yIPO30M BHYTpPEeHHEH AecTabuanusanuu». [Ipodsema MexxayHapoJHOT O
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Teppopr3Ma 3aTparuBaeT Bce, 6e3 UCKJII0YEHUS], CTPaHbl, YTO MPHUBOJAUT K HEOO-
XOJAMMOCTHU Y 3aWMHTEPECOBAHHOCTU MHOTHUX rOCyZlapCTB B 00'beJUHEHUU CBOUX
YCUJIUM U COBMECTHOM IOUCKe HauboJiee 1eMCTBEHHBIX MEXaHU3MOB, KOTOpPbIE
N03BOJIAT PELINTDb JAHHYIO IPO6JIEMY.

[TonbITKU onipesenuTb TeppopusM B paMkax OOH He yBeHYa/IUCh yCIIeXoM,
YTO He yJUBUTEJBbHO, NOCKOJIbKY [JI1 OJHUX TEPPOPHU3M NpeCcTylJieHUue, [
Jipyrux — 60pb6a 3a "npaBoe Aesio". B cBSI3U € 4eM B MeX/IYHAPOAHOM MpaBe OT-
CYTCTBYeT WCUEPINbIBAOUIMN NepeyeHb JeTHUM, OTHOCSLIUXCA K MeXAYHapoJ-
HOMy TeppopusMmy. HU3-3a 3Toro paccmaTpuBaTbh MeXJYHAapOAHbIM TEpPPOPU3M
MOXXHO, KaK COBeplIeHHEe JAessHUU, IPU3HAHHbIX MEX/AYHAapOAHbIM IPaBOM- Tep-
POPUCTUYECKUM aKTOM.

B psiie Hay4HBIX TPYZ0B MeXXAyHapOJHbIK TeppOpPHU3M NoJpas/essieTcs B
3aBUCUMOCTU OT CyO'b€KTOB TeppPOPUCTUYECKON JesATeJbHOCTH JBa BHUJA:
1) TeppopucTHhYecKas AeATeJbHOCTb, OpraHu3yeMasi U OCyllecTBJisieMasi rocy-
JlapCTBOM, TO €CTb TIOCyZapCTBEHHBIM Teppopu3M; 2) TeppopuCTHYecKas Jesl-
TeJIbHOCTb, OpraHu3yeMasi U OCylleCcTBJisieMasl JIML[AMH U TpPyNIlaMU Jul, 00b-
e/leHHbIMU B OpraHM3aliM, CAaMOCTOSITE/JIbHO, HE3aBUCUMO OT KaKUX-JIM60 Trocy-
JlapCTB, - TPAaHCHALlMOHAJbHBIN Teppopu3M. B cBeTe TOro, 4TO CyllecTBYeT «Tpa-
JUIUOHHBIN» COCO6 KIaCCUPUIUPOBATh TEPPOPU3M, KaK rOCy/JapCTBEHHBIN U
MeXyHapOJHbIW, TO BOSHUKAeT HOBbI BUTOK MPOTHUBOPEUYM .

CyliecTBYIOT pa3/iMyHble MOAXO/Ibl K BUJAaM U HalpaBJEHUSM TEPPOPU3-
Ma. BelgensitoTcsl, B 4aCTHOCTH, ClAeAyIOlIMe ero HamnpaBJieHUs: — COLUAJIbHBIN
TEPPOPU3M, L|eJIbI0 KOTOPOTO fIBJSIETCS U3MEHeHHEe KOHCTUTYLMOHHOTO CTpOs
WJIM 5KOHOMHYECKHUX MOPSAAKOB B CTPaHe; — HALlMOHAJIUCTUYECKUU TEpPOPHU3M,
OCyLIeCTBJISIEMbIM OpraHU3alUsIMU CENapaTUCTCKOW HANpaBJIEHHOCTH; — peJu-
TMO3HbIA TeppPOpPH3M, BbIpaXKalwUUHCA B KpalHUX popMax 60pbObl CTOPOHHHU-
KOB pa3JIM4YHbIX pesurui [1, c.19].

OT/aMYUTE/IbHBIE 0COOEHHOCTH COBPEMEHHOTO Teppopr3Ma: GOpMHUpPOBAHUE
PYKOBOJSAIIMX OPraHOB JJisl NJIAHUPOBAHUS MEXAYHAPOJHONW TEPPOPUCTUYECKOU
JleSITeJIbHOCTH; BO30Y K[ eHHMe aHTUIIPAaBUTEIbCTBEHHbIX HACTPOEHUIM B 001llecTBe
JJ1s1 60pbOBI 3a BIUSIHME U BJIACTb; IPOHUKHOBEHUE B TOCY/JapCTBEHHbIE, 0COOEHHO
CUJIOBbIE, CTPYKTYPhbI; CO3/laHUEe CETU 6a3 M0 MOATroTOBKe OOEBUKOB U obecleye-
HUIO Ollepalui B pa3/IMYHbIX perMoHaxX MUpa; co3JjaHHue ceTH GUHAHCOBBIX yupe-
K eHUI, KOTOpble UCMOJIb3YIOTCS B KaueCTBE NPUKPBITUS U GUHAHCUPOBAHUS UX
onepanyi; UCIoJIb30BaHUE NpaBa Ha MOJUTHUYECKOe yOexulle. peJoCcTaB/sseMoe
PSJOM TOCyAapCTB; UCNOJIb30BaHUE KOH(PIUKTHBIX U KPU3UCHBIX CUTyalUUH AJis
pacnpocTpaHeHUs1 CBOEro BJAUSHMUS.

B nocnennue fecsaTuieTus TeppoOprU3M MHTEPHALMOHATIU3UPOBAJICS, TOSIBU-
JIUCb MEXAYHApOJHble U TPaHCHAI[MOHAJIbHbIe T'PYNIHUPOBKH, BOSHUKJIU CBSI3b U
B3aUMMO/IEICTBUE MEXKJY HEKOTOPbIMU TEPPOPUCTUYECKMMMU OpraHu3alusIMU
(HampuMep, A/BKUPCKUMU U €BPOIENCKUMHU, YeUEHCKMMU U apabCKUMHU, apabCKUMU
Y adraHo-nakUuCTaHCKUMHU). Hanbosiee onacHbIM 3TO SIBJIEHWE CTAHOBUTCS TOT/a,
KOTZla OHO TMO//IeP>KUBAETCS FOCyJaPCTBEHHBIMU PEXXMMaMM, 0COOGEHHO IUKTATOp-
CKOT0, HAallMOHAJIMCTUYECKOTO, CENMapaTUCTCKOr0 U MOJO0OHbIX UM TUMOB. BaxkHOM
0COOGEHHOCTbI0 COBPEMEHHOI'0 TEPPOPHU3Ma, KOTOpasi JJO/HKHA OCTaBaThbCS B MOJIE
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3peHUs] IKCIIEPTOB M aHAJIUTUKOB MO JAHHOUW MPoOJIeMaTUKe, SIBJIsIeTCs TpaHChop-
Malus TeEppopU3Ma B cepbe3HbIN GaKTOpP UHULMUPOBAHUA U GOPMUPOBAHHUSA OYa-
rOB BOEHHOM OIIACHOCTH U MUJIMTapPU3aLMU CUTYALUHU B PSAZle peTUOHOB MUDpa.

OfHYMM K3 NPUOPUTETHBIX HANpaBJIEHUU aHTUTEPPOPUCTUYECKOMN Jed-
TEeJIbHOCTU ABJISIETCA BbIpab0OTKa MeX/yHapOoAHO-NMPaBOBbIX HOPM. Ha JaHHBIN
MOMeHT noJ; aruaou Opranusanuu O6’beiMHEeHHbIX Hanui U ee cnenyuaansupo-
BaHHbIX yUpeXJAeHUU paspaboTaHo 16 MexAyHapoAHbIX coryamieHui (11 KoH-
BEHI|UM ¥ 5 NPOTOKOJIOB), HAallpaBJIEHHBbIX HA 60PbOY C TepPOPU3MOM U OTKpPHI-
TBIX JIJI1 y4aCTHUA BCeX FOCYAapCTB MUPa.

BakHelilllee HampaB/ieHHWE COTPYyAHUYECTBA - aKTHBHOE COJEeUCTBUE
YCTPAaHEHUIO NIPUYUH, JIeKALUX B OCHOBe MeX/yHapoHoro teppopusma. Oco-
60e 3HaYeHHWe B 3TOM 00JIaCTU NPUOOPETAT CKOOPAWHUPOBAHHbBIE YCUJIUSA
roCyZlapCTB 10 YCTPAaHEHHUI0 0YaroB MeXAYHAapOJAHOW HaNpPSKEeHHOCTH, Peruo-
Ha/IbHbIX KPU3HUCOB U KOH()JIUKTOB, ABJSAKUIMXCSA NUTATEJbHON IOYBOU TEPPO-
PUCTUYECKUX aKTOB U APYTUX NPOSABJIEHUU HACUJIUA.

JloJIT KaXX10TO rOCyAapCcTBa — BHOCUTbH CBOM BKJIAJ, B MeX/yHApPOJHbIE
YCUJIMA 110 JIMKBUAALMUA KOPEHHBIX IPUYUH 3TOTO fABJeHHUA. [I[puHuun cotpyn-
HUYEeCTBa OXBaTbIBaeT TaKXXe TaKue KOHKpPeTHble HalpaBJeHHUs, KaK: B3aUMO-
JleICTBHE rOoCylapCTB B paMKax MeX/IyHapOAHbIX COTJIalleHUM U OpraHU3aluiy;
pa3paboTKa HOBBIX JIOTOBOPEHHOCTeH; NPUHATHE NPAKTUYECKUX Mep M0
NpeJoTBPaALeHNI0 TEePPOPUCTUYECKUX MOCATraTeJbCTB, BKJIKYass OOMEH HH-
dbopmanverd U KOOpPAUHALUIO HEOOXOAHWMBIX Mep; OKa3aHUe rocyJapCTBaMH
ZpyT APYTy YroJIOBHO-NPOLECCYaJIbHOU INOMOLIY; COTPYAHUYECTBO B LeJAX
MUPHOTO yperyJupoBaHHs CHOPOB, KaCaKUUXCS TOJKOBAHUS M NPUMEHEHUs
KOHBEHIIMU B 06J1aCTU 60pbOBI C TEPPOPU3MOM.

CeroiHa NpUOPUTET cjefyeT OTAATb APYTMM NPAaKTUYECKUM MepaM pea-
JIM3alUM Ha NMpPaKTUKe MPUHLMIIA B3aMMHOI0 NMPU3HAHUS pelleHUuN CyAeOHbIX
OpraHoB. 3/1eCb OCHOBHOW MepPOU SBJISIETCS eBPONEeNCKHUHM OpAep Ha Jlayy CBUJe-
TeJIbCKUX MOKa3aHUM, KOTOPBIU MO3BOJIAET rocyAapcTBy — 4ieHy EC mosy4yaTth
oT Jito6oro Jinna B rpanulax EC cBuzieTeibckre JaHHble /s BbBIHECEHUS TIPUTO-
BOpa TEPPOPUCTAM.

Jlpyroii obiieil yepTod sIBJsieTCS 3aKpenJieHuWe NpuHUMNa aut dedere,
aut juridicare (160 BbIal, MO0 HAKAXKK) BMECTe C MOJ0KEHUSAMU 06 3KCTpa-
JULHY, UYTO JeslaeT MeX/JyHapOoJAHbI TeppOpu3M MpeCcTyIlJIEHUEM C YHUBEDP-
CaJIbHOW IOPUCAUKIIMEN (32 HEKOTOPBIMU MCKJIIOUEHUSIMU).

Heob6xonuMo omnpegesieHue NPUHLMUIOB WHPOPMALMOHHOTO OCBELEHUS
aHTUTEPPOPUCTUYECKON KOMIIAHUM U TepaKTOB KaK TaKOBbIX. PaboTa Ha Bcex
9TUX HaNpaBJIEHUSX TOJIbKO HAaYWHAETCSs], MU NOKAa OHA He 3aBEepIIUTCS, Mbl He
cM0oXKeM 3(pPeKTUBHO IPOTUBOCTOATH TEPPOPU3MY.

UcTopusi coBpeMeHHOU MeXAyHapoJAHOU 60pbObl C TEPPOPU3IMOM BOCXO-
JUT K nepBoM nosioBuHe 60-x rr. XX B. 3a N0JIyBEKOBOW NMEpPUO/, B paMKax Jed-
TesbHOCTU OOH ¥ ee crenua/n3vpoOBaHHBIX yYpeXKJAEHUN NPUHATO 16 MexAay-
HapO/HBIX COTJIallleHUH Mo 60pbbe ¢ TeppoOpPU3MOM, CpeZid KOTOPbIX 13 KOHBeH-
MK U 3 MPOTOKOJIa K HUM [2, c. 425].
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Cnenyet 3aMeTuUTh, 4TO nocse npuHATUs B OOH 9 nekabpsa 1994 r. [lekaa-
panuy o Mepax IO JMKBUAALUU MeXJAYHapoJHOTo TeppopusMa B 1996 r. B Jj0-
NOJIHEHUE K 3TOM JleKapanuu obl1 yupex/jeH CnenyaabHbId KOMUTET MO NPO-
TUBOZENUCTBUIO Teppopu3sMy. C Tex nop OOH paccmaTpuBaeT 3TH BONpPOCHl Ha
NOCTOSTHHOM OCHOBE.

MexayHapoiHOoe COTPYAHHUYEeCTBO B 006JIaCTU OOpPbBObI C TEpPPOPU3IMOM
OCYLLeCTBJIIETCA TAKXKe M HAa TaKOM Ba)KHeHIleM HallpaBJeHUH, KaK CO3/laHue U
obecnieyeHre (YHKLUOHUPOBAHUA PA3JIUYHBIX CHELUAJTU3UPOBAHHBIX MEXAY-
HapOAHbIX opraHusanuiu. [loxxanyy, BaxkHeu1ien U3 HUX ABJsgeTca KoHTpTeppo-
puctudeckud Komutet (KTK) OOH, co3paHHbIi B COOTBETCTBUM C pe30JolUen
137382001 [3].

OcHoBHOM nesblo KomuTeTa sBjseTca obecliedeHHUe UCIOJHEHUS pe3o-
monuu 1373, koTopas 06a3bIBaeT rocyapctBa: 1) BBECTU YrOJIOBHYIO OTBET-
CTBEHHOCTb 32 QUHAHCUPOBAHKE TePPOpPU3Ma; 2) 6e30TIaraTeIbHO 3a06JI0KHUPO-
BaTb JIIOObIE CPe/CTBa, CBSA3aHHbIE C JIUIJAMM, KOTOPbIe 3aMelllaHbl B TEpPPOpHU-
CTUYECKUX aKTaX; 3) He MpejoCTaBJATb HU B KaKoW ¢opMe GUHAHCOBYIO MOJ-
JIEP’)KKy TeppOPUCTHUYECKUM IpynnamM; 4) He AoNycKaTb NpefocTaBJeHUs yb6e-
KUILA, TOMOLIY UM NOJJIePKKU TEPPOPUCTaM; 5) BeCTU 06MeH HHbOpMaL e ¢
JPYTMMHU NpPaBUTEJbCTBAMM B OTHOLUEHHU JIOOBIX TPYII, COBEPIUIALUX HJIU
IJIAHUPYIOIUX COBEPIIUTh TEPPOPUCTUYECKHE aKThl; 6) COTpyAHUYATH C JpY-
TMMHU NpPaBUTEJbCTBAMU B pacC/ielOBaHUM, OOHApyKeHUHU, apecTe, Bbljaye U
npecJjeZJ0BaHUM JIUL, 3aMellaHHbIX B TAKUX aKTaX; 7) YCTAHOBUTb B HallMOHAJIb-
HOM IIpaBe yroJIOBHYI0 OTBETCTBEHHOCTb 3a aKTUBHOE Y MACCUBHOE COLEUCTBUE
TEPpPOPU3MY U IIpeZlaBaTh HapylIUTeeH cyay [4].

[Tomumo KTK, npoTrBOAEUCTBUIO TEPPOPH3MY NOCBALIEHA AeATEJbHOCTD
Cb OOH u T'nob6anbHOro KOHTpTEppopuUcTHUeckoro ¢opyma B pamkax OOH,
oTkpeIBIIerocs B Hpio-Hopke B centabpe 2011 r., miaHupyetcs cosganue lleH-
Tpa no 6opbbe ¢ TeppopusmoM B OOH. B cBsizu c yem ['eHepasbHBIN ceKpeTapb
OOH Ilan 'm MyH oTtmeTua: «Mbl IpUAaeM Bce GoJibliee 3HAaYEHHE MOAAEPKKe
peruoHaJbHbIX U CyOpernoHaJbHBIX YCUJIWN. MBI IPUBETCTBYEM IpeCTOALIMN
['106a/1bHBI KOHTPTEPPOPUCTUYECKUN GOPYM M yM HOXKHM HaAlUlUd YCUJIUS IO
3aKJ/II04eHUI0 BceobbeMiiolieil KOHBEHIUU NTPOTUB TeppopusMa. IPPeKTUuBHOE
NPOTUBOJENCTBHE TeppOpU3My TpebyeT COYeTaHUsl COLMAJIbHBIX, 06pa3oBa-
TeJIbHbIX, 3KOHOMHUYECKUX U NOJTUTUYECKUX UHCTPYMEHTOB, KOTOpPbIe HalleJIeHbI
Ha GaKTophl, Aesalie TEPPOPU3M NpUBJEKaTeNbHBIM» [5, c. 385].

Pecny6sinka Besapych ocyiiecTB/sieT mapTHepcTBo B EBpome c roc-
yAapcTBaMu-4ieHaMu HWHTepnosia. Ha 33-i1 EBpomneiickoid KoHdepeHIIUU
WHTepnosa, kotopasg cocrosyiack B uMioHe 2004 r. B KueBe, besapychb nep-
Bou cpeau ctpaH CHI 6wbu1a usbpana B EBpomneiickuii komuteT HHTepno-
Ja. B cocrtaB [gaHHOro KOMUTEeTa BOLLIWA NPEACTAaBUTENU BOCbBMU TOCY-
AapctB-yyieHoB CHI. Ha ero 3acesaHuAX mpUHUMAOTCA CTpaTeruyecKkyde U
TaKTU4YeCKUe pelleHHUs MO0 MOBbIlIeHWI 3$PeKTUBHOCTU U KadyecTBa IIO-
JINIJEMCKOTO COTPYAHUYECTBA, B 60pbbe C MeX/AyHapOJHOU NPeCTYNHOCTHIO,
a TaKKe MPUHUMAIOTCA OCHOBOIIOJIArarliyde akKThbl, perjaMeHTUpYolue
paboTy MOJMLMKA €BPONENCKUX CTPaH B JaHHOU cdepe AeATEeNbHOCTH.
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Ha nam B3rasa, mexxay EBponosiom u HanjmoHanbHBIM LleHTpaibHbIM 6t0po WU H-
Tepnosa Pecny6srkn Benapych He06X0JUMO 3aKJ/IOUYMThH ClelMalbHOE COrJia-
IIeHHWe O MapTHepPCTBE. ITO CTajJo Obl MEX/yHAPOHO-MPAaBOBOM OCHOBOH [Jif
obMeHa He0OX0AMMOW MHPOpPMaLlMell B MHTepecax pacKpbITUS yroJ0BHbBIX Ipe-
CTYIJIEHUN MeX/yHAapOJHOI0 XapaKTepa, a TaKXKe MOKWCKa MeXJyHapOAHbIX Ipe-
CTYNMHUKOB [2, C. 6]

B nocnennue rogpbl benapych pa3BuBaeT Takyw GpopMy MeKBeJOMCTBEH-
HOT'O COTPYAHUYECTBA, Kak 00MeH NpodecCUOHA/NbHbIM, TEXHUYECKUM U Hay4HO-
WCCIeN0BaTe/IbCKUM ONBITOM. B 4aCcTHOCTH, COTPYAHUKH NMPABOOXPAHUTETbHbBIX
opraHoB Pecny6sinku benapych pery/asspHo NpMHMMAlT y4acThe B paboTe pas-
JINYHBIX MEXAYHAPOJHbIX CEMUHAPOB M KyPCOB 10 MOBbIIIEHHIO KBaJIUDUKAIUH,
B ToM uucie B CIIA, Benuko6putanuu u Apyrux crpaHax. [logob6Hble ceMHUHaphl
Y BCTpe4yu N0 06MeHYy ONbITOM MpoxoAaT U B besapycu. [lo HalleMy MHeHHUIO,
npeJCTaBUTeU

Pecnybsinka Besapych ocyuiecTB/sieT napTHepcTBO B EBpome ¢ rocygap-
cTBaMUu-4yieHaMu UHTepnoJsia. Ha 33-i1 EBponeiickoil koHpepeHiMu UHTepnoa,
KoTopasa cocrossace B uwoHe 2004 r. B Kuese, beslapyce nepBou cpefu CcTpaH
CHT 6b11a n36paHa B EBponeiickuili komuteT UHTepnoJia. B cocTaB JaHHOTO KO-
MUTETA BOULJIM IpeJCTaBUTeJIM BOCbMU rocyaapctB-yieHoB CHI'. Ha ero 3acepa-
HUAX NIPUHUMAIOTCA CTpaTernyecKue U TaKTUYeCKUe pelleHHUs M0 MOBBIIEHUI0
3pPEeKTUBHOCTU U KayecTBaA MOJIUIENCKOr0 COTPYAHUYECTBA, B 60pbbe C Mex-
JIYHApOJHOM NPEeCTYNHOCTbIO, a TaKXe MPUHUMAKTCA OCHOBOIIOJIATallUe aK-
ThI, perJiaMeHTUpylolie paboTy NOJUIMU eBPONEeNCKHUX CTpaH B JaHHOU cdepe
JleATeJbHOCTH.

Pe3stoMupyss Bce BbllleNEPEYUCIEHHOE MOXHO CeJaThb BbIBOJ, YTO Ha
JlAaHHBI MOMEHT HaJ/la’KEHAa CUCTeMa B3aMMOOTHOILEHUHN /i1 60pbObI C aKTaMHU
MEX/IyHapOJHOr0 TEPPOPHU3MA, B CBSI3M BO3paCTaHUEM YIrpo3bl, KOTOPYIO CTaJIHU
NpeJCTaBJATh pa3JM4yHble TEPPOPUCTUYECKHE OPTaHU3aL U U NOCTAeNCTBUAMY,
HaHEeCEHHbIX MOCJeJHUMU aKTaMM NPOSIBJIEHUS MEXAYHApOJHOro Teppopu3Ma.
Ha ceropHs1IHMI AeHb BbIpabOTaHbl YeTKHE NMPUHLMIIbI HA OCHOBAaHWUM, KOTO-
pBIX pa3JIMuHble TOCYZApPCTBA OCYLECTBISIOT B3aUMOJEUCTBHE B chepe GOPLOBI
C MeXJlyHapOJHbIM TEPPOPU3MOM, a TaKXKe IPUHATO 60JIbIIOE KOJIUYECTBO HOP-
MaTHUBHO-IIPABOBbIX aKTOB, PETYJUPYIOLIHE J€TEJbHOCTb IOCYAAapCTB B chepe
IPOTUBOCTOSHUIO TEPPOPUCTUUECKOU YTpo3e.

ECTb MbIC/Ib, YTO BCe-TaKU HEOOXOJMMO CO3/aTh €JHMHYI0 MUPOBOI HOpMa-
THUBHO-IIPABOBYI0 6a3y, HA OCHOBAHHUH, KOTOPOH OyAyT GYHKIMOHHUPOBATH Pa3Jiny-
Hble OpraHu3allu{, CO3JaHHble JJs GOpPbObl C MEXAYHAPOAHBIM TEPPOPUIMOM.
ToyHO MOXHO CKa3aTh, YTO TEPPOPH3M, HA JJAHHBIA MOMEHT, SIBJISIETCS OJHOU U3
OCHOBHBIX YIpo3 Ji/isl NOAJep>KaHHsl MHpa U CTaOUJIbHOCTU B 00111eCTBe U MUPOBas
0OULIeCTBEHHOCTh /JleJlaeT BCe HEOO0XOAMMOEe [IJisi CKOpEHIero yperyJaupoBaHUs
JlTAaHHOU Npo6JieMbl U HECMOTPS Ha MO3UIUI0, YTO HEOOX0AMMO 00Jibllle peasbHbIX
JIEUCTBUH, a BCe OCTaJIbHOE-3TO JIMLIb MyCcTasi 60JITOBHS, HO IPAaBUJIbHO CO3/laHHAs
HOPMaTUBHO-NIpaBoBasi 6a3a MO3BOJIUT MaKCUMaJbHO ONTUMHU3UPOBATb JesTesb-
HOCTb 110 IPOTHUBOCTOSIHUE TePPOPHU3MY, HaBCerja pasrpaHUYMBaTh JesTeJbHOCTb
O0CBOOOJUTEJIbHBIX [ BUXKEHUHW, [JBUKEHUW 33 H3MEHEHHI TIO0CyJapCTBEHHOTO
YCTPOUCTBA OT TEPPOPUCTUYECKOM.
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Y]IK 342.9:351.756(476)
NPOBJIEMATHKA HA/I30PA 3A HCIIOJIHEHUEM
3AKOHOJATEJ/ILCTBA IIPM AJ/MUHUCTPATUBHOM BblJBOPEHUU
3A NIPEJEJIbI PECIIYBJIUKH BEJIAPYCh

Ilnockynos /I.B., Teaasmuykas T.B.
Bbenopycckuti 2ocydapcmeeHHbIl 3KOHOMUYECKUT yHUBepcumem

AKTyaZIbHOCTbh Ha/i30pa 3a HCNOJIHEHHEM 3aKOHOJATe/bCTBA MPHU aJMHU-
HUCTPATUBHOM BbIIBOPEHUHU 3a Npeesbl Pecnybsiinku Benapych onpenensiercs
WHTEHCUBHOCTBIO TJI06AIM3AIUM, YCUIMBAKOIIENCS MUTpalded, a TaKXe I0-
JIBDKHOCTbI0 HOPMAaTHBHBIX OCHOB KaK MPaBOBOTO MOJIOKEHUSI UHOCTPAHIIEB U
JIUL, 6e3 rpakJaHcTBa (Jajsee — HHOCTPAHIEB), TaK a/[MUHUCTPATHUBHON OTBET-
CTBEHHOCTH. [Ipu Takux 06CTOATENbCTBAX 0COO0€E 3HAUEHHE UMEET MPaBUJIbHOE
¥ TOYHOe CO6JIF/leHHe HOPM IpaBa, ONpee/aiuX TOPsAA0K U YCJIOBUS JIUIIe-
HUSI TAaKUX JIUI, BOBMOXXHOCTH HAxOXJeHHs Ha TeppuTopuu Pecnybsuku Bena-
pyChb.

MeTo0/IOTUYECKYI0 OCHOBY JJAHHOTO HCCJIEZJ0BAaHUSI COCTABJISIOT TaKHe
MeTO/bl, KaK aHa/iMu3, MeTOJ, KOMILJIEKCHOTO HUccaeloBaHus, (GOopMaibHO-
IOpUJIMYECKUNA METOJ, U METOJi CPaBHUTEJbHOTO NpPaBOBeJEeHUSs, ero IleJb -
omnpeJie/IMTh KOMIIETEHIIMIO TPOKYpopa Mo Ha/[30py 3a MCIOJHEHHEM 3aKOHO/a-
TeJIbCTBA MPU AJMUHUCTPATHBHOM BbIJIBOPEHUU 3a NpeJiesibl IoCyJapcTBa U
BO3MOXKHbIe HallpaBJIEeHUsI COBEPIIEHCTBOBAHUSI 3aKOHOIAaTe/IbCTBA.



JlemopTanysa HapsAy C BBICBIJIKOM NpejCcTaBJiseT COO0M Mepy aJjMHUHU-
CTPAaTUBHOTO NPUHYX/AEHHUS, OJJTHAKO U TeOopHUs MpaBa, U HalJMOHAJIbHOE 3aKOHO-
JlaTeJIbCTBO TPEOYIOT pa3iuyaTh 3T NOHATHUS.

Kak ycraHoBJsieHO cTaTbeit 6.11 KoAll, nenopranus - aTo Mepa afMUHU-
CTPAaTUBHOW OTBETCTBEHHOCTH, BbIpaXXawUasACad B aJMUHUCTPATUBHOM BBI/IBO-
peHUM 3a mnpefenbl Pecny6suku besnapych v npuMeHsieMass UCKJIKYUTEJIbHO B
OTHOILIEHHWHW UHOCTpaHLeB [1].

Takoe B3bICKaHUe B HACTOsAIlee BpeMs NMPeAyCMOTPEHO 3a 7 COCTABOB aJ-
MUHHUCTPATUBHbBIX NpaBoOHapylueHuu (cT. 16.2, 4. 1 cT. 23.24, cT.cT. 23.29, 23.30,
23.31,23.32,4.4. 1 u 6 cT. 23.55 KoAIl). [lopsifok ero ucrnoyiHeHUs onpeaesisieTcs
rnaBor 20 [MUKoAIl u IlosnoxxkeHneM o mopsiike JAeNopTaldd HWHOCTPAHHBIX
rpakJiaH v Jiu1, 6e3 rpakgaHcTBa (gasee - [losoxkeHue o genoprauuu) [9; 4].

BBuy OTCYyTCTBHSA Yy NPOKypopa MpaBa MPUOCTAHOBUTL UCIOJHEHUE Jie-
NOpTALlMU OCHOBHbIM UHCTPYMEHTOM Ha/l30pa W BBISIBJIEHUS HapylLIeHUU 3aKO-
HOZ,aTeJIbCTBA MPU UCIIOJIHEHUU [IOCTAaHOBJIEHUS O HaJIOXKEHUU TAKOro B3bICKa-
HUS BbICTyNaeT CAaHKIIMOHUPOBAHUE MPUMEHEHHS Mepbl obecrieyeHus aJIMUHU-
CTPAaTUBHOTO Mpolecca B BUJAEe aJMUHUCTPATUBHOTO 33/iep>KaHUsA UHOCTPaHLa
Ha CPOK, He0OXOAMMbIHN AJIs1 MCIIOJIHEHUS AenopTanuu (m. 3 4. 2 cT. 2.15, 4. 7 cT.
8.4 [IUKoAIl). C ydyetom nosioxkenui ct. 10.13 [TMKoAIl, npeaycmaTpuBamuiyix
BO3MO>KHOCTb MOJIyYE€HUS CAHKIIMU Ha OCMOTP >KUJIMIA U UHOTO 3aKOHHOTO BJIa-
JleHUd KaK y IPOKypopa, TaK U y ero 3aMeCcTUTeJId, IpeJCTaB/AsgeTCs, YTO IpaBOM
CaHKUMOHUPOBAHUA 3ajepxaHusda nHocTtpaHua [IMKoAIl Hagesus ToJbKO mpo-
Kypopa KaK PYKOBOJAMWTeJISI COOTBETCTBYWOLIEN NPOKypaTypsbl (JUOO JIMI0, UC-
NOJIHAIOIIee ero 06513aHHOCTH). [l03TOMy moJiaraeM, 4YTO MPaBOM /J1a4M CaHKLUU
Ha 3ajJiepkaHue pU3UYeCcKoro JIMIa 11e1eCO000pa3HO HAJIEJIUTh TAKXKe U 3aMeCTH-
TeJil IPOKypopa.

JlonosTHUTEIbHBIM CpPeACTBOM MPOKYPOPCKOr0 HaZ30pa U CIIoCOO0OM yCcTpaHe-
HUSI HApylUIEHUH 3aKOHOAATEJIbCTBA MPU UCNOJHEHWU HAa3BaHHOTO B3bICKAHUSA SIB-
JISeTCA MpaBO MPOKypopa OTMEHUTh MPOTHMBOpeyYalllee 3aKOHOJATEeJIbHbIM aKTaM
IIOCTAHOBJIEHUE O HAJIOXKEHUU aIMUHUCTPATUBHOI'O B3bICKaHMUS, BbBIHECEHHOE B I10-
psAzake, npeaycMoTpeHHOM 4. 3 cT. 10.3 [IMKoAIl. OgHako ¢ yueToM xapaKTepa BbIHO-
CUMOI'0 OpPraHOM BeAyUIMM aJMUHUCTPATHUBHBIM NPOLLECC IOCTAHOBJIEHUS, BCTYIa-
IOLIEro B CUJIy C MOMEHTA BbIHECEHU s, MOJIOKeHUH 1. 5 4. 7 cT. 6.5 KoAll, no3Bo.Jisito-
IIIUX BBIHOCUTh TaKHe MOCTAaHOBJIEHHS JIUIIb B OTHOLIEHUM UHOCTPAHILIEB, TPUOBIB-
IIMX B MyHKT npomnycka yepe3 ['ocymapcTBeHHyr rpaHully Pecnyosivku besapych
JU1s1 Bble3ia u3 Pecny6uiiku Bestapych, u Tpe6oBanus 1. 2 [losioxkeHUs 0 AenopTaLuH
0 HeMeJJIeHHOM OOpallleHUM ero K UCHOJHEHHIO COOTBETCTBYIOLIEE MOJHOMOYHE
MPOKYpOpa HOCUT PETPOCIEKTUBHbBIN XapaKTep U MOXKET MOBJIMATH JIMIIb HAa OLLEHKY
3aKOHHOCTH pelleHUl OpraHa, BeJlyllero aMMHUCTPATUBHbBIN MPOLLECC, TOCKOJIbKY
JlenopTanus y>ke pakTU4ecKu OyZieT UCIOoJIHEHaA.

CyliecTBYIOT U Apyrue npo6seMbl MPaBOBOTO PETYJMPOBaHUSA JenopTa-
I[UH, KOTOpPble MOTYT BOSHUKHYTb IIPU OCYIeCTBJIEHHUHU MIOJJTHOMOUYMU HA ITAHHOM
y4acTKe IPOKYpPOPCKOro HaZ30pa.

Tak, B ofHUX cjay4yasix JenopTalys HCIOJIHeTCS OpraHoM, BeAyLIUM aj-
MUHUCTPATHUBHbBIN MPOLIECC, KOTOPBIM paHee ObLIM COBEpLIEHbI BCe Mpolieccyasb-
Hble JAeWCTBUs (MOATOTOBKAa Jesia K paCCMOTPEHMUIO, ET0 PAaCCMOTpPEHHE), B APY-
TUX — TEM, KOTOPbIH ompe/iesieH 3aKOHO/1aTeJIbCTBOM. HanmprMep, MpoTOKOJI M0 ey



0 He3aKOHHOM IlepeceyeHUU ['ocyapcTBeHHOM rpaHulbl Pecniy6iuku benapych
(cT. 23.29 KoAIl) MoXxeT ObITb, B YaCTHOCTH, COCTaBJIEH OPTaHOM MOTPaHUYHOU
CIy>0bl. B TakoM ciiyyae 3TUM e OpraHoOM paccMaTpUBaeTcs JAeJio 06 a[]MUHHU-
cTpaTUBHOM NpaBoHapymeHuu (cT. 3.11 [IMKoAIl) 1 ucnosiHseTCcs B3bICKAaHHE B
BUZe Jenoprauuu. [IpoTokoJbl O JeslaM 0 COKPbITUM MCTOYHUKA 3aparKeHUus
BeHepUYeCKUM 3abosieBaHUEM JIMOO YKJIOHEHUU OT o6cienoBanud (cT. 16.2 Ko-
All) cocTaBig0OTCA AOKHOCTHBIMU JIMIIAMY OPTaHOB BHYTPEHHUX Jie (Jajiee —
OB/l) u paccMatpuBawTce cygoM (. 1 4. 1 ct. 3.30, cT. 3.2 [IUK0AII). B fanHo#
cutyauuu genopranus ucnosnsaetca OB/l (m. 2 [lonoxxeHus o fenopTanuu).

B TO (e BpeMs 110 BONPOCY UCIIOJIHEHUA JelOopPTALMU B 3aKOHOLATeIbCTBE
MMEIOTCA OT/leJibHble IPOTUBOpeuus: [losioxkeHue 0 fenopTaluu B KadyecTBe Op-
raHoOB, KOMIIeTEHTHBIX UCIOJHAThL TaKoe B3bICKaHUe, onpegesdeT OB/l, opranbl
NOrPAaHUYHOM CIYKObl U TOCYJapCTBEHHOW 6e3omacHOCTH (1. 2). Ha Hux Bo3Jsa-
ralTcs obpaleHue MOCTAaHOBJEHUS MO JieJy 06 aAIMUHUCTPATUBHOM IpaBOHa-
pYLIEHUU K WCIOJHEHUIO, IpeAyNpexXJeHre UHOCTPaHIleB 06 OTBETCTBEHHOCTH
3a He3aKOHHOe mepecedyeHre ['0CyZlapCTBEHHOW TpaHUIbl U HapylLleHUe CpPoKa
3anpeTa Bbe3jia B Pecny6sivky besapych, opraHu3anus Ux Bble3/la U KOHBOUPO-
BaHUe 710 ['ocyZjlapcTBEHHOM rpaHULLb], 00ecriedyeHre BO3MEIeHUS UMU PacX0/i0B
10 JlenopTaluU U JAp.

[TMKoAII onpepensieT, 4TO 3a coOBepllieHKe NPpaBOHAPYIIEHUs, IPeSyCMOT-
peHHoro 4. 1 cT. 23.24 KoAll, npoToKo0Jibl MOTYT OBbITh TaK)Ke COCTaBJIEHbI Opra-
HaMmu KomuTeTa rocysapcTBeHHOTo KOHTpoJisl Pecnybsiuku Besnapych (ganee -
KI'K) v HasoroBbix opraHos, no cT. 23.32 KoAIl - TaMo>XeHHbIMU OpraHaMu (1.
16, 26 u 21 4. 1 ct. 3.30 [IMKo0AII). lesna no cT. 23.32 KoAIl paccmaTpuBatoTcs
TaMO>X€HHbIMH OpraHaMH, eCJd NMPOTOKOJIbl O COBEPIIEHWU TAKUX NMpPaBOHapy-
LIeHUH COCTaBJIeHbl UX JOJDKHOCTHBIMU JjuLaMu. CiefoBaTesbHO, JeJa 1Mo Co-
CTaBJIEHHbIM HAJIOTOBBIMHU opraHaMu u opraHaMu KI'K mporokosiam nopJjexart
PaCCMOTPEHUIO CY/LOM.

BMmecTte c TeMm, 4. 1 cT. 20.1 [IMKOAII Bo3s1araeT ucnoJiHeHue [enopTanuy Ha
opraH, BeAyLUH a[MUHUCTPATUBHBIN npouecc. OaHako B [loyioxkeHUU 0 AenopTa-
uu opranbl KI'K, HasioroBble U TaMOXXKeHHbIe OpraHbl He YIIOMUHATCA. C yyeToM
Cy[leOHOTO pacCMOTpEeHHUS Jesl B MepBbIX JBYX CJy4yasX KOMIETEHTHbIM OpraHOM
oynet OB/l, a B mocsiejHEM — OpraH NOrPaHUYHOM CJIykKObI (IOCKOJIbKY M3 YMCJIa Te-
peuncieHHbIX B [loJ10KeHUM O JenopTalMu KOMIETEHTHBIX OPraHOB TOJIBKO OH
Ha/ieJIeH NMPaBOM COCTaBJIeHHS MPOTOKOJIOB 1o cT. 23.32 KoAll).

He crnoco6cTByeT e1MHO0Opa3ri0 MPaBONPUMEHUTEBHON MPAaKTUKU U Mpob.Jie-
Ma JelopTalli MHOCTPAHLA, YKJIOHAIILErocs OT JOOPOBOJILHOTO Bhle3/a, TeM OoJlee,
yTo 4.4. 1 u 3 cT. 20.3 [IMKoAII He obecreunBaOT €IMHCTBO TEPMUHOJIOTMHU. Pa3peliie-
HUe X0aTalCTBa 0 NpeJi0CTaBJIeHMH HHOCTPaHLy paBa JJO6pOBOJIbHO U 3a CUET CBOUX
CpeJZiCTB NMOKUHYTD INpejesbl Pecnybsiviku besapych 0THeCEHO K KOMIIETEHIMHU CyAa U
OpraHa, 8blHecule20 TIOCTaHOBJIEHHE O JieNopTaluu (TO e KacaeTcs OTCPOYKH U Ipe-
KpallleH!s UCIoIHeHUs1 AenopTauuu (cT.cT. 14.7 u 13.4 [IMKoAIl)). B cBoto ouepenp,
Mephbl 10 33/IeP’KaHUI0 YKJIOHUBIIErocs: OT J0OPOBOJIBHOTO Bble3/la MHOCTpaHLa Mpu-
HHUMAIOTCSl OPTaHOM, BeAYUIUM aIMUHUCTPATHUBHBIN Mpolecc. B Ha3BaHHBIX CAyYasx
OCTaeTCsl YeTKO HeyperyJMpoBaHHBIM BOIMPOC O TOM, KAKOW BCe-TaKHU OpraH J0JDKeH
NPUHHUMATb Takue Mepbl. Ecii J0/KHOCTHBIE JIMIIA TaMOXKEHHbIX OPTaHOB U OPTaHOB
¢uHaHCcoBbIX paccienoBanuii KI'K HazesieHbl npaBoM 3aziepKaHusi PU3UUECKUX JIUI]
(m. 6 4. 2 ct. 8.2, cT. 8.3 [IUKOAII), TO y IOPKHOCTHBIX JIMI, HAJIOTOBbIX OPraHOB,



paBHO Kak U y coTpyaHUMKOB KI'K (KpoMe [OJ/KHOCTHBIX JIWIL, MOJpasAe/eHun
(UHAHCOBBIX pacc/ieIOBaHUI) TakKUe MOJHOMOYMS OTCYTCTBYIOT. B mociegHeM
c/y4ae Mo Ux o0pallleHHI0 33/iep>KaHre MHOCTPaHIa MOXKeT ObITh pou3BeaeHo OB/,
[Ipy 3TOM KOMIeTeHIMsl YIOJHOMOYEHHBIX Ha 3a/iepKaHue JI0DKHOCTHBIX JIUI B
paccMaTpUBAaeEMOW CUTYallUM TakKXXe NMPOTHBOpeYMBa, MOCKOJBbKY CT. 8.3 TIMKoAll
ompejiesiieT MNpaBO Ha 3aZiep>kaHue (U3MYeCKOTO JIMIA TNpPH  BbISIBJEHUU
a/IMMHUCTPAaTUBHBbIX MpPaBOHApPYUIEHUH, OJHAKO B JAHHOM CJy4yae Takas Mepa
obecreyeHUsi a/[MUHUCTPATUBHOIO Mpollecca NMPUMEHSIETCS B IeJisIX HCIOJIHEHUS
MIOCTAHOBJIEHUSA MO ey 00 af/MUHUCTPATHUBHOM IMpaBOHapylleHUH. [[puMeHeHue
>Ke aHaJIOTUM 3aKOHa B CJy4yae OrpaHHW4YeHHs MpaB 3ampenieHo (4. 2 cT. 71 3akoHa
Pecny6sivku Besapych ot 17.07.2018 N2 130-3 «O HOpMaTHUBHbIX TPABOBbIX aKTaX»
(manee - 3akoH o HITA)) [6].

Ha3BaHHble  NpOTHBOpeYUs  MNOJJIEXKAT TaKXKe  aAHAJUTUYECKOMY
OCMBICJIEHMIO MPOKYPOPOM MPU CAaHKIIMOHUPOBAHUU 3aJiepKaHUS UHOCTpaHLA
(4.7 cT. 8.4, 4. 3 cT. 20.3 [IUKOAII, n.. 7, 8 1 10 Ilosio’keHUs 0 AlenopTaluHU).

KpomMe ToOro, Tpebyer mnpopaboOTKM H BOMNPOC HEOOXOJAUMOCTHU
CaHKIMOHUPOBAHHUS MPOKYPOPOM pellleHUH 06 0CBOOOXK/JeHUH 3a/iep>KaHHbIX J10
WCIIOJIHEHUsI /JleNOpTallMM HHOCTPAHIEB B CBA3UM C IPUOCTAHOBJIEHHEM,
BO30OHOBJIEHUEM, TMpeKpallleHueM JlenopTaldd WJU ee UCIOoJHEeHUEM B
Jl06poBoJibHOM nopsizike (1. 6 1 10 [TosioxkeHus o fenopTtanyu). CorsiacHo 4. 1 cT.
36 3akoHa Pecny6sinku benapych ot 08.05.2007 Ne 220-3 «O npokypatype Pec-
ny6/iMku beslapycb» NpoKypop WUJM ero 3aMeCcTUTeJb JlaeT CAaHKI[UI0 Ha MpoBe-
JleHre NpOoLiecCyabHbIX U UHBIX JA€UCTBUM UMW ONepPaTUBHO-PO3bICKHBIX MepPO-
NPUSITUN B CJAy4yasx, NIpeJyCMOTPEHHbIX 3aKOHOJATe/JbHbIMU akTaMu [8]. I[Ipu
sTtoMm [IMKoAIl He npeaycMaTpuBaeT CaHKIMOHUPOBaHUE OCBOOOXKAEeHHE a[MHU-
HUCTPATHUBHO 3a/leP>KaHHOro, a noctaHoBysieHHe CoBeTa MUHUCTpOB Pecny6.s1u-
k1 Benapych, yTBepauBiiee [losoxkeHue o AenopTalUy, 3aKOHOAATENbHbIM aK-
TOM He aBJsieTcd (4. 5 cT. 2 3akoHa o HIIA). B mosjo6H0M cuTyanuu, Korja uaeT
pedb 06 OTMeHe NMPUMEHEHHOW C CaHKILMM MPOKypopa Mepbl NMpeceyeHUus W
MHOM Mephbl NMPOLeCCyaJbHOTO NMPUHYK/AEHHS B BUJle BPEMEHHOr0 OTCTPaHEHUS
oT goJnkHocTH, YIIK TpebyeT mosiyduTh corJiacke MpOKypopa WM ero 3aMecTHU-
Teuss [10, cT.cT. 119, 131].

[Ipy Takux OOCTOSAAITENILCTBAX HEJNb3s He COIJIACUTbCS C MHEHUEM
B.A. KpyryioBa 0 HE06XOAMMOCTH BKJIFOUEHHSI MOpsAKa (MexaHU3Ma) UCIOJTHEHHUS
noctaHoBseHUH o aenoptanuu B [IMKoAIl, yHUGUIMpOBAaB 3TH TMOJIOXKEHHS C
POCCUMCKHUM 3aKoHoAaTeabCTBOM [3, ¢. 606]. C ydyeToM He6oJblIOTO 06beMa
[Tosro’keHMs 0 JenmopTayu, peJIKo BHOCUMbIX B HET'O U3BMEHEHHUH U JIONOJIHEHUH, Ha
Halll B3IV, TAaKOW IMOJXOJT MO3BOJIMT YCTPAaHUThb HMMEKIIHecss MPOTHBOpPEYHs,
06ecneyruTb eJMHCTBO TEPMHUHOJIOTHU U PABOBOT0 PeryJIMPOBaAHUS.

CnenyeT OTMETHUTb, YTO POCCUHMCKUU aJMUHUCTPATHBHO-AEJUKTHBIN
3aKOH YCTaHaBJIMBAaeT KOHKPETHbIA MepeyeHb CYyO'bEeKTOB, YINOJHOMOYEHHbIX
WCIOJIHATH MOCTAHOBJIeHWEe 00 a/[MUHUCTPATHBHOM BbIJIBOPEHUH 3a NpefeJibl
rocyZjapcTBa, a TakKxXe TMOpPSJ0K ero  MCIOJHEHHUS: BO3MO>KHOCTb
KOHTPOJINPYEMOI0 CaMOCTOSITEJIbHOTO Bbl€3/la BbIABOPSIEMOT0, OPHUIHMATbHON
nepesadyyd MHOCTpPAHIA MpeJICTaBUTEJI0 BJAaCTel rocyapcTBa, HA TEPPUTOPHIO
KOTOPro OH BbIABOpPSETCSA (COTJIaCHO MEXJAyHAapoAHOMY JOTOBOPYy C TaKHUM
rocyZjapcTBoM), JMb60 aJMUHUCTPATHBHOE BbIJIBOPEHUE B OIpeJlesieMOM



NOrpaHUYHbIMM OpraHaMu MecTe (MPH OTCYTCTBUU TAKOr0 MEXAYHApPOJHOIrO0
forosopa) [2, ct. 32.10].

[losiockeHWe O JenopTanydy IpeycMaTpUBaeT BO3MOXXHOCTb IMepeaayu
JIeTIOPTUPOBAHHBIX MHOCTPAHIEB YIIOJITHOMOYEHHOMY OpraHy rocyJapcTBa, B KO-
TOpOE OH JIeNMOPTUPYETCS, B MyHKTax Mpomnycka yepe3 ['ocysjlapcTBEHHYIO IpaHU-
1y TOJIbKO MO COTJIAaCOBAaHUIO C YIMOJHOMOYEHHbIMM OpPraHaMM WHOCTPAHHOIO
rocyzapcTna (3a UCKJII0UYeHHEM OeJIOPYCCKO-POCCUMCKOTO yyacTka) (m. 15).

Jenoptanusa u3 Pecny6auku bBesnapych B Poccuiickyro ®Pepepanuio
OCJIO’)KHSIETCS TeM, 4YTO COTPYAHUKM KOMIIETEHTHOrO O0€eJIOpyCcCKOro opraHa
MMEIOT NMPaBO KOHBOUPOBAHUS MHOCTPaHIAa JUlIb A0 ['ocyaapcTBEHHOW rpaHU-
1bl. Ha nmpakTuke He Bcerja UMeeTcsl BO3MOXKHOCTb CJ€40BaTh C MHOCTPAHLIEM
HEeNoCPeACTBEHHO [0 MOTPAHUYHOW JIMHUM, YTO BbIPAXKAETCS B CJAEAYIOIEM.
KoHBoupysi MHOCTpaHI|a, K MPHUMepPY, Ha NPUTOPOJHOM MOe3/e M0 MapuipyTy
«Butebck (Pecny6sinka Benapyce) - Pyausa (Poccuiickasa ®epepauus)», J0JDK-
HOCTHOE€ JIMLI0 KOMIIETEHTHOTO OpraHa CXOJMT C I0oe3/la Ha CTAaHLMM 3aoJiblla
(mocnenHsist Ha TeppuTOopuU besapycu), ocTaBJsiss MHOCTPaHIA B cajloHe moe3/ia
Y HabJi0/]as 3a ero JajbHeHIIUM JIBUKEHHEM, B TOM YHMCJie Ha TeppUuTopuio Poc-
cuiickort Penepanu. 0CO6eHHOCTU NMpHEMa-OTIPaBJAeHUsI M0e3/10B, HEHACTHAsA
norojJia U Npovyue siBJeHUs1 MOTYT YXYAUIUTb YCJOBUS HAOGJOAEHUS U C y4eTOM
BO3MOX>XHOCTU PYYHOTO OTKpbIBaHUs (OTKaTUs) JBepel NPUTOPOHOTO Moe3za
CIoCco6CTBOBATh CXOAY MHOCTPAHIA C HETO ellle A0 nepecedyeHus ['ocygapcTBeH-
HOU rpaHUllbl. B ciyyae ke ee mepecedyeHUs1 OTKPBITOCTh JJAHHOTO y4yacTKa rpaHu-
I[bl CIIOCO6GCTBYET HapyIIEeHHI0 HHOCTPAHI[aMHU CpoKa 3ampeTa Bbe3/ja B Pecy6iuky
Besapych, ycTaHaBJIMBaeMOro [AJisl A€NOPTHUPYEMbBIX MPOJO/LDKUTEIbHOCTBIO OT 6
Mecs1eB A0 5 JieT [7, cT. 70], BJeKyleMy OTBETCTBEHHOCTb 10 cT. 3712 YK.

B cBo10 04yepe b, BbIChLJIKA MOXKeT ObITh MPUMEHEHA TOT/a, KOTrJa JUI0 He
MOXET ObIThb JIEMNOPTUPOBAHO: B MHTEpecax HallMOHAJbHOW 6e30MacHOCTH, 00-
IIeCTBEHHOTO MOPS/KA, 3alMThl HPABCTBEHHOCTH, 3/10POBbsl HACeJIeHUs, NIpaB U
cBo6O/ rpaxkgaH Pecny6sinku besapych ¥ Apyrux JiMli, a TakXKe 1MOCJie 0CBOOOXK-
JIEHUS] U3 apeCcTHOTO0 J0Ma WJIH UCIPaBUTENbHOrO yupexaeHus [7, cT. 65]. Cie-
JlOBaTeJbHO, BBIChIJIKA — 3TO TaKXe a/IMUHUCTPATHUBHOE BbIJJBOPEHUE 3a Mpeje-
JIbl TOCYyZlapCTBa, KOTOpPOE He CBSI3aHO C COBEpPLIEHHMEM aJMUHHUCTPATHUBHOTIO
NpaBOHAPYIlEeHUs, He SIBJSETCS B3bICKAHUEM W 0a3upyeTCs Ha UHbIX PABOBbIX
OCHOBaHHUSX. TakuM o06pa3oM, BbIChIJIKA SBJSETCA aJMUHUCTPATHUBHO-
npeaynpeadTeJbHOM MepOM, HallpaBJeHHOM Ha NpeAynpex/eHre Kak aJMHAHHU-
CTPATHUBHBIX MPOCTYIKOB, TaK U NPECTYIJIEHUM.

[Ipu 3TOM BbICBLJIKA HOCUT aJIMUHUCTPATUBHBIN XapaKTep B CUJy BHeCYyZeOHO-
ro Nopsi/ika ee MpMMeHEHHUS: COOTBETCTBYOLee pelieHre npuHuMaetcs OB/l nau op-
raHoM roc6e3zonacHoctd (1. 3 [loJyio’keHUs 0 MOpsiiKe OCYIEeCTBAEHUS BbICBIJIKM UHO-
CTPAHHBIX TPAK/IAH U JIU1] 6e3 rpakaHcTBa U3 Pecniyosinku besiapych) [5].

OcHOBHbIE MOJHOMOYHMS MPOKypopa IO OCylLIeCTBJEHHUI0 HajA30pa 3a COo-
6JII0/IeHMEM 3aKOHO/IAaTeJIbCTBA O BBICHIJIKE WHOCTPAHIEB TaKXe CBOJASATCA K
CaHKIIMOHUPOBAHUID HX 3aJlepKaHUsl WJIM OCBOOOXAeHUs (m.m. 13, 24, 241,
33 nasBanHoro [loyioxxeHus).

Takum o6pa3oM, B LieJisiX NPaBUJIBHOT'0, TOYHOTO U €MHO0OGPA3HOTO MC-
MOJIHEHUS] TpeOOBaHUM 3aKOHO/IaTe/JIbCTBA 006 a/lMUHUCTPATUBHOM BbIJJBOPEHHUU
MHOCTpaHIeB 3a npeesbl Pecniybsinku Besapych U ocyliecTBaeHUs POKYpPoOP-



CKOTO Ha/i30pa 3a 3TOM /AesTeJIbHOCTbI0 HEOOX0AMMO COBEPIIEHCTBOBaHUE psijia
MIPaBOBbIX YCTAHOBJIEHUH, perjaMeHTUPYIIIHUX NOPsSA0K peasu3allid Ha3BaH-
HbIX Mep aJJ]MUHUCTPATUBHOr0 NPUHYXK/EHHUS, B TOM YUCJIe yTEM 3aMMCTBOBa-
HMS ONIbITAa MHOCTPAHHbBIX FOCYapCTB.
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YJIK 342:004:347.77 /78(476)
AKTYAJIBHBIE ITIPOBJIEMBI ®OPMHUPOBAHUA
KOHCTUTYLHHUOHHO-ITPABOBBIX OCHOB I'OCY,Z[APCTBEHHOﬁ
PIHd)OPMAHPIOHHOﬁ IMNOJIMTUKHU PECITYBJIMKH BEJIAPYCbH

Cagporosa T.B.
Bumeb6ckuli 2ocydapcmeeHHblll yHusepcumem umeHu I[L.M. Mawepoga

['ocypapcTBeHHass MHQOpMalMOHHAsA MOJUTHUKA, peasnsyemas B Pecny6-
Jqvke besapyce, 10 HacTosiliero BpeMeHHW KOHIeNTyaJlbHO He odOopMJieHa, Ya-
CTUYHO OTpakeHa B MPUHATHIX CTPAaTErMYeCKUX U NMPOTPaMMHBIX JOKYMEHTaX:
CtpaTteruu pasBuTusi MHpopmaTulanuu B Pecnyosinke besnapych Ha 2016-2022
rT., ['ocyjlapcTBeHHOW porpaMMe pa3sBUTUSA UPPOBOM IKOHOMUKU U MHOpMa-
MoHHoro o6uiectBa Ha 2016-2020 rr, Konnenuuu nHdopMaliMoHHOM 6e3omac-
HocTu Pecny6svku Benapych, yrBepxkaeHHo# [locTraHoBieHueM CoBeta bes-
onacHocTu Pecny6sinku besapych 18.03.2019 Ne1 (masnee-KoHuenius), KOTopblie
KacalTCs JIMIIb HEKOTOPbIX ee HalpaBJIeHWH, CBI3aHHBIX C UHpOpMaTHU3aL e,
nudpoBU3ane ¥ ”HPOPMAIMOHHOM 6€301aCHOCThIO.

[Ipunatue KoHuenuuu siBjsieTCs CBOEBPEMEHHBIM, LieJIeCOOOpPa3HbIM U
HE00XO0MMbIM 1IaroM Ha NyTH GOPMHUPOBAHUS YETKOW U CJaKEHHOU CHUCTEMbI
obecneyeHus ”HPopMaMOHHOU 6e3onacHOocTU Pecny6sinku Benapych. KoHuen-
Usl Ipe/iCTaBJsIeT COO0M cucTeMy OQUIIMAIbHBIX B3IJISA/JOB Ha CYUHOCTb U CO-
Jlep>kaHre obecriedeHUs] HALlMOHAJbHOM 0e30MacHOCTH B HMH(POPMALMOHHOU
cohepe.

OpHako, peasn3anus rocyapCTBeHHOW WHPOPMALMOHHOW MOJUTHUKU B
cdepe maccoBoil MHPopManMM, HHPOPMAILMOHHOTO ObGecrieyeHUsI JesTeJbHO-
CTU TOCYJlapCTBEHHbIX OPraHOB M OpraHMU3alui, CYyO'beKTOB X03SWCTBOBAaHMS,
NpaBoBOro MHGOPMUPOBAHHUSA TpPaXK/JaH, MOBbIIMIEHUS UX HWHPOPMALUOHHO-
NpaBOBOM KyJIbTypbl, obecrieyeHrus] HENPUKOCHOBEHHOCTU YAaCTHOW >KU3HU U
NepCcoHa/IbHbIX IaHHBbIX, 0OeclieyeHrs] NpaBa Ha MH$OpMaIMIo, IpaBa Ha 3alU-
Ty OT MHOpMaL WK, IPUIMHSAIOLLEN BpeJ, JyXOBHO-HPAaBCTBEHHOM cepe JIMYHO-
CTU MPOJOJKAIT OCYIIECTBAATHCS OECCHUCTEMHO M HENOC/Je[0BaTe/JbHO, He
yMesl 1oJ; C060¥ KOHIENTYa/bHbIX U CTPATErn4yeCcKUX OCHOB.



KOHCTUTYLIMOHHO-TIpAaBOBbIE OCHOBbI TOCY/lapCTBEHHOW HHGOpPMAIUOH-
HOU NoJUTUKHU Pecny6suku besnapych focTaToO4HO CPOPMUPOBAHBI, XOTSH U Tpe-
OYIOT Jla/IbHEMNILEr0 COBEPIIEHCTBOBAHUS.

KOHCTUTYLIMOHHON OCHOBOHM TOCy/lapCTBEHHOW MH(POPMALMOHHOU MOJIH-
THUKU sIBJsAOTCS HOpMbl KoHcTuTynuu Pecny6sinku Benapych 3akpenJisiioniye
npaBo Ha UHopMauuw (cT. 34), npaBo Ha CBOOOJy MHEHUMU, YOEXKJEHUN U UX
cBO6OHOE BhipaxkeHUe (€T.33), MpaBO Ha 3allUTy OT HE3AKOHHOI'0 BMellaTe b-
CTBa B JIMYHYIO KU3Hb, B TOM 4YMCJie OT NOCATaTeJbCTBa HAa TalHY ero Koppe-
CHOH/EHIUH, TeJilepOHHbIX U UHBIX COOOIIEHUH, HA ero 4YeCTh U IOCTOUHCTBO (CT.
28). [IpaBoBy10 OCHOBY COCTaBJissieT MHPOpPMaMOHHOE 3aKOHOJaTeJabCTBO Pec-
ny6suku besapyce.

[IpaBo Ha MHPopMauuw, 3aKpenseHHoe cT.34 KOHCTUTyUMH BKJIKOYAET
NpaBO Ha MOJIy4eHHE, XpaHEHUE U paCpOCTpaHEHUE MOJIHOM, JOCTOBEPHOU U
CBOEBpPEMEHHON MHPOPMAlLUHU O [efATeJbHOCTH roCyJapCTBEHHBIX OPTaHOB, 00-
I1eCTBEHHbIX 00'beIMUHEHUHN, O MOJUTHUYECKONW, IKOHOMHUYECKOH, KYJbTYPHOU U
MeXJyHapOJHOM }KU3HU, COCTOSIHUN OKpY:Karolle cpe/ibl.

[IpaBo McKaTh U Nosiy4aTh UHGOPMALIMIO O AEeATEJbHOCTH TOCY/ITapCTBEHHBIX
OpraHoOB SIBJISIETCSI OJHUM K3 HEOTHEMJIEMbIX U QPYHAAMeHTaJbHbIX MPaB rpak/Ja-
HUHA B COBPEMEHHOM OOIIECTBE, C IOMOIIbI0 KOTOPOr0 UHAUBU/, MOXKET peaiu30-
BaTb CBOM INpaBa B pa3/IM4yHbIX cPepax. OHAKO, 3TO HEe eJUHCTBEHHOE Ha3HAaYeHUe
storo npasa. CorsacuMmcsa ¢ MHeHMeM H.A. CaBaHOBHYa, KOTOPBIA MOJIAraeT, YTo
HaJIMYMe TAaKOTo IpaBa BBICTYNAaeT OJHOBPEMEHHO B KayeCTBE CPe/ICTBA KOHTPOJIA
HaceJieHUs Ha/Jl /e TeJIbHOCTbIO MOCYyJapCTBEHHOI0 annapaTa, obecreyeHust OTKPbI-
TOCTHU Y IJIACHOCTU OPTaHOB BJIACTU.[2]

[IpaBo Ha HEMPUKOCHOBEHHOCTb YaCTHOM >KHU3HU SIBJISIETCS OJJHUM U3 €ro
OCHOBHBIX KOHCTUTYLIMOHHBIX MpPaB, IPUHAAJIEXUT YeJI0BEKY OT POXKJEeHHUs, He-
OTYY/]JaeMO U He NepeaaeTcss MHbIM 060pa3oM. HuKTO He BnpaBe Tpe6oBaThb OT
rpakJiaHuMHa MpeJocTaBJeHus MHGOpMal UM O ero 4YacTHOM »KHU3HU, MHPopMa-
[[UH, COCTABJISAKIIENA JIMYHYIO U CEMEWHYI0 TaWHy, BKJIKOYasl CBEJIEHUS, Kacalo-
1iMecsl ero NpPOUCXO0XKJEeHHUs, 3,0P0OBbs, B3TJ/ISAJ0B, NOJUTUYECKUX U PEJIMTUO03-
HbIX Y6exJeHUl, IM60 nmoJsiy4yaTb TaKyr MHOpMaIU0 HHBIM 06pa3oM MOMUMO
BOJIY JlaHHOTO0 auLa. lludpoBas anoxa paclinpsieT cojep:kaHve paBa Ha HeNpHU-
KOCHOBEHHOCTb YAaCTHOM >KHU3HHM, JIOTOJIHSAS €ro MpaBOM Ha 3allldTy MepCOoHaJb-
HbIX JAHHBIX.

OJiHaKo, B CBSI3W C pa3BUTHEM MHGOPMAIIMOHHBIX TEXHOJOTUH, popMUpo-
BaHUEM pErvcTpa HaceJieHUs U APYrux UHGOPMaILMOHHBIX PECYPCOB, aKKyMYJIU-
pyrouux MHGOpMaIMIO 0 IpaXkAaHax, MOosSIBJeHHEM HOBbIX JOCTYMHBIX MPOTrpam-
MHO-TEXHUYECKUX CHOCOOOB MOJIyYEeHUS HECAHKIIMOHWPOBAHHOrO JOCTyNa K
vHopMal Uy, peasu3alnds MpaBa Ha HEMPUKOCHOBEHHOCTb YACTHOW >KU3HU
CTAaHOBUTCS BCe 6oJiee 3aTPYyAHUTENbHBIM, 2 COOTBETCTBYIOLAsA KOHCTUTYLUOH-
Hasi HOpMa NpUOOpeTaeT XxapaKTep «/ie-rpey».

CorsiacHo cT. 33 Konctutynuu Pecny6siviku Benapych, HUKTO HE MOXET
OBbITb NPUHYX/IeH K BbIPAXKEHUIO CBOUX YOEXKJeHUN UM O0TKa3y OT HUX. OJHUM
13 Cnoco60B peasiM3aluyd CBOOOAbI MHEHUH, YOEXKJeHUN U UX CBOOOJHOTO BbI-
paXkeHUsI SIBJISIETCS UCI0JIb30BaHUE CPEACTB MacCOBOU MHPOPMALUU.



B Pecny6savke Benapych cucTtema cpeAcTB MacCOBOM MHpOpPMaLUU SBJS-
eTCcs OCHOBOM peasiM3allud KOHCTUTYLLIMOHHOTrO NpaBa Ha CBOOOJyY CJIOBA, NpHU
3TOM CO3/,al0TCH He0OX0AUMble OpraHW3alMOHHO-IIPaBOBbIE YCI0BUA AJis 06ec-
nedyeHuss MHQOPMAIMOHHOTO CyBEPEHUTETA.

YkecToyeHHe ToCyAapCTBEHHONM WHPOPMALMOHHOM NOJUTUKU B cdepe
fesatenbHocth CMU noBsieksi0 u3MeHeHHS B 3aKOHOJATeJbCTBe Pecny6yuku
Besnapych o cpeacTBax MaccoBo UHGOpMaAIUH.

Tak, HanpuMep, U3MeHeHUs], BHeceHHble B 2016 roay B 3akoH Pecny6Jiu-
kU benapych «O cpencTBax MaccoBoil uHpopmauuu» ot 17 utossg 2008 r. Ne427-
3 B KauecCTBe CHelyaJbHON OTBETCTBEHHOCTH 3a HapyllleHHe 3aKOHOAaTeIbCTBa
0 CpeJicTBax MacCOBOW MHOpMaIMM 3aKpenuau HOBYyI0 cTtaTbhio 51-1 «OrpaHu-
YeHHe A0CTyIa K NPOAYKIIMU CPeJICTB MacCOBOM MHPOpPMALUHY, pacipocTpaHse-
MOM NOCpeJCcTBOM MHGOPMALMOHHOTO pecypca (ero cocTaBHOM 4acTH), pa3Me-
IIEHHOT0 B IJ106aJIbHOM KOMIBbIOTEPHOU ceTu MHTepHeT». OnpenesieH U mnops-
JIOK OTrpaHUYeHMs JIOCTyNa K MPOAYKIIMU CPeJCTB MacCcOBOM MHPOpMaAIMHU, pac-
NpOCTpaHseMOW NOCpPeACTBOM MHPOPMALMOHHOTO pecypca (ero cocTaBHOM 4a-
CTH), pa3MeleHHOro0 B IJ106a/IbHOU KOMIIbIOTEPHOU ceTH UHTepHET.

CeroziHsa MBI SIBJISIEMCSI CBU/ETEJSIMU IJyOOKHUX TpaHchopMalyi, Npouc-
XOJSAIIMX B 6eJI0pycCKOM 0611ecTBe. ITH TpaHCOpMalMU TPeOYIOT HOBBIX MO/I-
XO0/I0B K peaiM3aliii rocy/lapCTBEHHOU MHGOPMAIMOHHOMN MOJUTHUKHU U BJIEKYT
cepbe3Hble U3MEHEHHUSI B €e KOHCTUTYIJMOHHO-IIPAaBOBBIX OCHOBAX.

[losaBISAIOTCA NPeANOChIIKM 3aKpenJieHUsI HOBbIX MH(QOPMaLlMOHHbIX MPaB
U cB060Ji. TakuM «HOBbIM» HWHG(OPMAIMOHHBIM MPABOM A0JHKHO CTAaTh «IPABO
Ha 3alUTy OT MHGOPMalL UK, IPUIMHSIONIENA Bpe/| 3J0POBbI0 U Pa3BUTHUIO». YKe
ceroJiHsi 3To NpaBo 3akpemnJeHo B cT.37! 3akoHa Pecnybsinku benapych «O npa-
Bax pebeHka» oT 19 Hos16ps1 1993 r. Ne 2570-XII.

O4eBUJHO, YTO HEe TOJIbKO HECOBepPIIEHHOJIETHUE MOTYT 00/1aZilaTh 3TUM
npaBoM. [IpaBo Ha 3aWUTy OT UHPOpPMALIMHU, IPUUUHSAIOLIEN BpeJ, 3l0POBbI0 U
Pa3BUTHUIO, [IO/HKHO CTaTh KOHCTUTYLUMOHHBIM NPAaBOM KaXKJOT0 TIpakJaHUHA
Pecny6sinku benapych.

Enle oHUM «HOBBIM» aKTUBHO 00OCYX/JjaeMbIM CerojHs HWHG}OpMaLUOH-
HbIM NPaBOM SIBJISIETCS «IIPaBO Ha 3abBeHHE»- MPaBO 4YesJOBEKa Ha yJaJieHue
CBOMX NEPCOHANbHbIX JJAHHBIX U3 OOIIEro A0CTyIa Yyepe3 MOUCKOBbIE CUCTEMbI
(cchl/IOK HA J@HHBIE, KOTOPbIE, MOTYT HAHECTH €My BpeJ).

[IpaBo Ha 3a6BeHMe He 3aKpeIJIeHO B 3aKOHOJaTesbCTBe Pecry6imku besa-
PYyCh, OAHAKO YXKe JIETaJIM30BAaHO B €BPONENCKOM LIM(PPOBOM 3aKOHOJATEJNbCTBE U
3aKoHO/iaTesibCcTBe Poccuiickor Pefepaliiy, KOTOPOe 3aKPENUJIO «IpPaBO Ha 3abBe-
Hue» PenepabHbIM 3aKOHOM «0 BHeceHUH u3MeHeHUU B PesepasibHblil 3aKoH 00
MHbOpMa K, UHPOPMALIMOHHBIX TEXHOJIOTHUSX U O 3alllUTe UHPOPMALIMU U CTaTbU
29 u 402 I'paxkaaHCcKoOro nmpoieccyaabHOro kogekca Poccuiickont @enepanuu» ot 13
ntosis1 2015 r. Ne 264-03 [1].

Takum 06pa3oM, KOHCTUTYLIUOHHO-NIPAaBOBbIe OCHOBBI TOCYAAapCTBEHHOMN
MHPOPMAIMOHHON MOJMTUKU COCTABJASKT HOpMbl KoHcTuTynuu Pecny6svku
Benapych 3akpensisironide npaBo Ha MHGopMauuio (cT. 34), mpaBo Ha cBO6GOAY
MHEHUH, YOeXXJeHUH U uxX CBoO0oAHOe BblpakeHue (cT.33), mpaBoO Ha 3alljUTy OT



HE3aKOHHOTO BMeNIaTeJbCTBA B JIMYHYIO KHU3Hb, B TOM YHCJIE OT MOCSTaTesb-
CTBa Ha TallHy ero KOppecrnoHJeH 1M, TesePpOHHbIX U UHBIX COOOIIEHUH, HA ero
4eCTb U JOCTOUHCTBO (CT. 28), a Tak:Ke HOpMaTUBHbIE IPABOBbIE AKThI, COCTAB-
Jstone nHpopManMoHHoe U LMdpoBOe 3aKOHOJaTeNbCTBO Pecny6auku besa-
pycChb.

PasBuTue MHPOPMALMOHHOIO 00lIeCTBA U LUPPOBOM 3KOHOMHKH 00Y-
C/1aBJIMBAaeT He0OXOJUMOCTb obecredyeHUs peasin3alnud UHGOPMAIMOHHBIX
npaB U CBOOOJ, Jerajau3anydu HOBbIX MHPOPMALMOHHO-IIMPPOBBIX MPaB, CO-
BEpPIIEHCTBOBAaHUS HOPM MHPOPMaILMOHHOTO 3aKOHO/IaTEJNbCTBA, a Takxke ¢op-
MUpOBaHUsA 1MPpPoBOro 3aKkoHoAaTeAbCTBA Pecnybiiku benapych; TpebyeT co-
BEPILIEHCTBOBAHUS KOHLENTYaJbHbIX OCHOB TOCy/JapCTBEHHOW WHPOPMAIUOH-
HOU MOJIMTHUKH, KOTOPOE Mbl BUAMM B NPUHATUK KoHIeNIUU rocyjapCcTBEHHOM
MHPOPMAIMOHHON TMOJIMTHUKHM W COBEPIIEHCTBOBAHUU MOJIOKEHUN NPUHATOU
Konuenuuu nHGopMaioHHON 6€30MacHOCTH.
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CRIMINAL LIABILITY FOR VIOLATION OF THE RULES
ON TRANSACTIONS WITH PRECIOUS METALS AND PRECIOUS STONES

Panteleeva Natalia, Shelyagina Anastasia
Mogilev State A. Kuleshov University

In accordance with the rules of transactions with precious metals and stones,
approved by the Council of Ministers of the Republic of Belarus dated November
25, 1999 Ne 1838, as the subject of the crime are precious metals and precious
stones in any form and condition - gold, silver, platinum and platinum group met-
als: iridium, rhodium, palladium, as well as jewelry and household products [6].

The problems of improving the criminal law and the protection of illegal
turnover of precious metals, natural precious stones dedicated to the work of
M.V. Arzamastseva, V.B. Volzhenkin, L.D. Gauhman and S.V. Maximov,
V.A. Dokuchaeva, T.V. Dosugovoj, AN. Ivanova, I.A. Klepikova,
M.P. KARPUSHINA, A.P. Kuznetsov, A.G. Korolev, V.D. Larichev, N. Lopashenko,
S.N. Malta, V.T. Pinkevich, I.0. Sokolovoj and other scientists. However, the the-
ory remains controversial number of issues related to the definition of the legal
nature of object and subject, the objective side of this crime [7].

According to the Law of the Republic of Belarus "On precious metals and
precious stones" conclusion of transactions with precious metals and precious
stones between citizens located on the territory of the Republic of Belarus, if
such transactions are not related in accordance with the legislation of the Re-
public of Belarus with entrepreneurial activity is not allowed, except in cases:

- their donations, including donations;

- wills and their acquisition by right of inheritance;

- purchase and sale and exchange for the purpose of collecting and
thesaurus (accumulation) of coins from precious metals;

- purchase and sale of jewelry and other household products having an
impression of the state assay of the Republic of Belarus or an impression of the
state assay of the USSR [6].

According to article 170 of the Civil code of the Republic of Belarus (here-
inafter - the civil code), there may be cases of invalidation of this transaction. Ac-
cording to Art. 170 of the civil code, the transaction, the Commission of which is
prohibited by law, is void.If you have the intention of both sides of the transaction
- in the case of execution of the transaction by both parties - income of the Re-
public of Belarus collected all they received in the transaction, and in the case of
execution of the transaction by one party from the other shall be recovered in
revenues of the Republic of Belarus all got it and all of its outstanding first side
(reimbursement received). If there is an intention of only one of the parties to
such a transaction, all received by it under the transaction shall be returned to the
other party, and received by the latter or owed to it in compensation for the exe-
cuted shall be recovered in the income of the Republic of Belarus [1].

From the above it can be concluded that the transaction will be invalid
on the grounds established by the civil code and other legislative acts, by virtue of



its recognition by the court (disputed transaction) or regardless of such recog-
nition (void transaction).

In criminal law, violation of the rules on transactions with precious metals and
precious stones committed in violation of the established rules in a large amount is
punishable by a fine, or correctional labor for up to two years, or arrest, restriction of
liberty for up to three years, as well as imprisonment for the same term [5].

It can be concluded that the criminal law sanctions against this type of
crime are more stringent, in contrast to civil law [5].

It should be noted that legal entities and individual entrepreneurs can also en-
gage in certain activities with precious metals and precious stones only on the basis
of a special permit (license) obtained in accordance with the legislation of the Repub-
lic of Belarus. However, if a legal entity or an individual entrepreneur does not have a
special permit (license), when such permission is required under article 233 of the
Criminal code of the Republic of Belarus (hereinafter - In accordance with article 174
of the civil code, a transaction made by a legal entity in conflict with the objectives of
its activities or by a legal entity that does not have a special permit (license) to engage
in the relevant activities may be declared invalid by the court at the suit of the owner
of the property (founder, participant) of this legal entity or the state body exercising
control or supervision over the activities of a legal entity, if the other party to the
transaction knew or by virtue of an act of legislation was obliged to know about its
illegality, but she made such a deal intentionally or inadvertently [3].

Violation of the procedure for activities with rare earth metals, precious
metals and precious stones has been extended to the Code of administrative
offences of the Republic of Belarus (hereinafter - the administrative Code).
Guided by article 11.4 of the administrative Code, the repeated offer to citizens
for the purpose of buying and selling jewelry and household products made of
precious metals, coins, measuring ingots and dentures, scrap of these products,
as well as gold and silver, precious stones in raw and processed form (herein-
after-values) is punishable by a fine of ten to thirty basic units, while at the
moment one base value is twenty-five rubles twenty-five kopecks [4] .

In other words, the national Bank of the Republic of Belarus, as well as author-
ized banks and legal entities that have the appropriate permits (licenses) of the com-
petent state bodies, have the right to carry out transactions in the territory of the Re-
public of Belarus to buy from individuals and sell them precious metals in the form of
Bank and dimensional bars of gold, silver and platinum, as well as coins made of pre-
cious metals (gold, silver, platinum) of old and modern coinage.

The right to purchase and sell cut gemstones intended for jewelry on the
territory of the Republic of Belarus belongs to legal entities that have the appro-
priate permits (licenses) of the State inspection of assay supervision of the Minis-
try of Finance of the Republic of Belarus.

Thus, in order to ensure the procedure for the circulation of precious metals
and precious stones in the country, criminal law measures are used in the Republic of
Belarus, which provide for punishment and other measures of criminal liability for
violation of the legislation of the Republic of Belarus. Measures are also taken by the
administrative and civil branches of law. In case of violation of the rules on transac-
tions with precious metals and stones, and on the basis of article 170 of the civil code,
the transaction will be declared invalid by a court decision.
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CEKIINA 2
MEKAYHAPOJAHOE ITPABO: TEOPHUA U TIPAKTHUKA
IIPUMEHEHHUA B COBPEMEHHBIX YC/TIOBUAX

YAK 341.231.14:321.6
JUKTATOPCKUHA PEXXUM BJIACTU U IIPABA YEJIOBEKA

A6dpaxmaros M. M.
YyebHO-Hay1HO-npou3800cmMeeHHbIl KOMN/IEeKC
«MedcdyHapodHblitl YHusepcumem Koipzbizacmaua»

CoBpeMeHHOEe MeXAyHapoJHOe NPaBO NpPHU3HAEeT NPOTUBONPABHOCTD JAUK-
TAaTOPCKOIr'0 peXXHMa BJIACTH, KOTZA roCyapCTBEHHAasl BJIACTb OCYLLECTBJISIETCSA
HAaCUJIbCTBEHHbIMU METO/IaMU U XapaKTEePU3YeTCs penpeccUsiMU U MPeCcTYNHbI-
MU HapylIeHUSMH OCHOBHBIX NMpaB U CBOOOJ yesoBeka. KoHUenuus He Jieru-
TUMHOCTU JUKTATOPCKUX PEXMMOB BJIACTHU CTasa GOPMUPOBATHCA B rojibl Bro-
pOM MHMPOBOU BOMHBI M B HACTOs1llee BpeMs MOJIy4nja CBOe 3aKpelJieHUe B psazie
MeX/IyHapOoJHbIX coryaieHuy, B pemieHusAx OOH u apyrux MmexxayHapoJHbIX Op-
raHvsauuin. B coBpeMeHHOM MUpe NOCTEeNEeHHO MEHSETCS OTHOILLEHUE K COOBITH-
SIM, IPOMCLIEIINM B TOM MJIM UHOM roCyZlapCTBe, KOTOpbIe IPUBEJH K rocyap-
CTBEHHOMY IepeBOPOTY M YCTAaHOBJEHHUIO JUKTATOPCKOro pexuma BJiacTu. He-
NpU3HAHHE TAKOro peXMMa U MPUMeEHEHUEe K HEMY Mep BO3/eHCTBUS SBJISETCSA
He TOJIbKO NMPaBOM, HO U 00513aHHOCTBIO TOCYyZapCTB U BCEr0 MEXAYHAapOJHOTO
coobliecTBa B LiesioM. HekoTopble yuyeHble-MeX/IyHApPOAHUKHU 0 CUX MOpP MOJ-
Jlep>KMBAIOT TOYKY 3pEeHUsI O TOM, UTO HOBOE NMPABUTEJbCTBO SIBJISIETCSA 3aKOH-
HbIM eCJ1 OHO 3QPEeKTUBHO U CaMOCTOSATEJIbHO OCYLIECTBJISIET BJIACTh Ha Tep-
PUTOPUU TOCYyJapCTBa U KOHTPOJIMPyeT CUTyal U0 B cTpaHe. bosee Toro, BbI-
ABUHyTadA B 1930 r. MUHMCTPOM MHOCTPAHHBIX Aes MeKCUKU U pasfessgeMoe 10
CUX MOp PAAOM TOCyJapCTB TaK Ha3blBaeMas JOKTpPUHA JCTPa/bl, UCXOAUT U3
TOT0, YTO HE3AKOHHO /1aBaTh OLIEHKY MPAaBOMEPHOCTU MNpPHUILEAIIEro K BJACTHU B
pe3yJibTaTe IEepPeBOpPOTa pEXHUMY, IOCKOJbKY TaKOe BbICKa3blBaHHWE OyAeT
O03HayaTb BMeLIATeJbCTBO BO BHYTpeHHHUe JenaZ. OHAKO, B HACTOs1ee BpeMs
npeo6/Iaa0IIYI0 MOAAEPXNKKY IMOJYYUJIO MHEHME, BbicKazaHHoe ele B 1907 r.
MMUHHUCTPOM MHOCTPAHHBIX Aea JKBajopa (AokTpuHa Tabopa), KOTOpPbIA CYU-
TaJl, 4YTO HeJib351 NMpPU3HABAaTh MPaBUTEJbCTBA, KBO3HUKIIME B pe3yJibTaTe TrocC-
yAApPCTBEHHOr0 MEepeBOpOTa WJM PEBOJIIOLMUU, NOKa CBOOOJHO H3OpaHHOE
NpPaBUTEJIbCTBO HE PEOPraHU3yeT CTPaHy B KOHCTHUTYLMOHHBbIX popMax»3. OT-
HOLIEHWEe K 3aKOHHOCTU JUKTATOPCKHUX PEXUMOB BJIACTHU CTajla MPUHLUIIU-
aJibHbIM 00pa3oM MeHSTbCS B roJibl BTopoil MupoBoil BoWHBL Yke B Tere-
pPaHCKOMW JiekJiapalyM, MoAnvMcaHHou 1 gekabps 1943 r. rJsiaBaMu rocy-
JlapCTB aHTUTUTJIEPOBCKOM KOA/IMIMM, OblJIa BbIpa)keHa pPeIUMOCTb CO-
TPYAHUYATb CO BCEMHU CTpPaHAMU JJIsl KYCTPAaHEHUs THPAHHUHU, pabCTBa, yrHe-
TeHU U HeTepnuMocTu»4. OCHOBBI KOHLEIMLMU JIETUTUMHOCTHU rocyAap-
CTBEHHOTO pexXMMa ObLJIM BbIpaXKeHbI yKe B Jlekapaliiu 06 0CBOOOXK/AEHUU



EBponbl, nognucaHHou Ha KpbiMckoil koHepeHiuu B Aate B 1945 r. B aToit
Jleksiapaluiuy GbLI0 3aBJEHO, YTO OCBOOOXK/AEHHBIM HAapoJaM JJisi BOCCTAHOBJIe-
HUSI CyBEpeHUTEeTa W MepeyCTPONCTBAa HAIMOHAJbHO-3KOHOMHUYECKON >XU3HU
Heo6XoJUMO M30paTh TakKyw (OpMy HpaBJieHUs, KOTopas Obl OTBedasia BoJe
Hapo/ia Y MpeACTaBJsija BCce JAeMOKpPaTUUYeCKHUe 3JeMeHThbl HaceJeHUusl ocpe/-
CTBOM NPOBeJleHUSA CBOOOIHBIX BEIOOPOB.

Opranusanusa O6beaHeHHbIX Halyii B mepBble 3Ke I'o/ibl I10CJie CBOEro Co-
3/laHHs IpU3HaJa HE3aKOHHOCTb JAUKTAaTOPCKUX peXXUMOB. ['eHepasibHasaA Accam-
6s1es1 OOH B pesostonuu 39 (I) ot 12 nekabps 1946 r., «y6eAUBIIKUCH B TOM, YTO
damurcTckoe npaBuTebCcTBO PpaHko B McrmaHuy, HacCM/IbHO HaBsAA3aHHOE HWCIaH-
CKOMY HapoAy», MPOA0JIKAET «OCTABATbCS y BJIACTHU», PEKOMEH/I0BaJsia, YTOObI
«Bce 4jaeHbl OpraHuszanuu O6beAMHeHHBbIX Hanui HeMeJJieHHO OTO3BaJv M3
Majsipujia cBOUX MOCJOB U MOCJAHHUKOB, aKKpPeJAWTOBAHHbIX MPU HCIAHCKOM
npaBUTe/NbCTBe». ['eHepasbHass AccambJiesl Tak:xke pekoMeHpaoBasa CoBety bes-
ONACHOCTH B CJiyyae MpPOJO/DKEHUsI HApYIlIeHUs OCHOBHbIX MpaB U CBOGO/J HcC-
NaHCKOr0 Hapo/ila pacCMOTPETh «HaJJiexKalljie Mepbl, KOTOPbIe JOJKHbI OBITh
NPUHATHI JJIs1 TOTO, YTOOBI UCIIPABUTh CylIeCTBYIOlIee MoJi0KeHue». Crenyab-
HbI KOMUTeT, yupexJeHHbld CoBeToM Be3sonacHocTu [/l ycTaHOBJAeHUSA Qak-
TOB U PEKOMEHJAllMU MPAKTUYECKUX MeDp, MpHlles K BbIBOAY, YTO PallUCTCKUN
pexxuM OpaHKo npeAcTaB/seT CO60H peasbHYIO yrpo3y MUPY U MeXAyHapOJHON
6e30MaCHOCTU U 3TOT BONPOC He SIBJsSETCS BHYTPeHHUM JesioM HMcnanuu. [lo-
sToMy CoBeT be3onacHOCTH NpaBOMOYeH JIEMCTBOBATh B COOTBETCTBUM C I'J1. VII
YcTaBa U peKOMeH/0BaTb Mepbl [Js WCIpPaBJEHHS CYLIeCTBYIOLIEr0 MOJIOXe-
HUsAl. Opranusanusa O6beiMHeHHbIX Haluii mOCTOSHHO paccMaTpUBaeT MOJIO-
>)KeHUe B Pas/IMYHbIX CTPaHaX, B KOTOPbIX JUKTATOPCKHE PEXKHUMbl COBEPIIAIOT
NpecTylHble HAPyLUIeHUs1 MpPaB 4YesJ0BeKa, yrpoXkKamUUX MUPY U MEXAYHapOJ-
HOU 6e30MacHOCTU. B cOBpeMeHHYI0 310Xy YyIpo3bl CO CTOPOHbI TAKUX PEXKHMOB
MeXJyHapoJHOMY MHUPY U 6€30MaCHOCTH, OCHOBHBIM MpaBaM U CBOOOJaM MHO-
roKpaTHO Bo3pacTawT. /Jlejso B TOM, UTO JUKTATOPCKOe MpaBJeHHUe B TOU UJIU
VHOM CTpaHe 3a4acTyl0 BbI3bIBaeT YCUJIEHUE CONMPOTHUBJIEHUS CO CTOPOHBI Hace-
JIeHUsI TPOTHUB CYIIECTBYIOIEro mnpousBoJia. 3a nociaeguue 20 jeT TOJIbKO B
AdpuKe BO BHYTPEHHUX BOOPY>KEHHbIX KOHQJIUKTAX NOTUOJIM CBbIlIE 5 MJIH ye-
JioBeK. MHOTHe U3 TaKHUX KOHQJIUKTOB — pe3yJbTaT CONPOTHUBJEHHUS TpParKJaH-
CKOTO HaceJleHUsl NUKTAaTOPCKUM peXHMaM, B KOTOpble BOBJIEKAIOTCS, HEPEJKO,
pas/iMuHble BOEHHO-MOJUTHYECKHE IPYNNUPOBKU, PEJIUTHO3HbIE CEKThbl, OaH/U-
Thl. TeM caMbIM, BOOPY>KEHHbI KOHQJIMKT OXBAaThIBAeT BCIO cTpaHy. COOBITHSA B
CeBepHoit A¢ppuke u bamxkHeM BocToke, HauaBuinecss B Havyasie 2011 r., BHOBb
M0Ka3aJil BCEMY MUPY OMACHOCTb NpPeObIBAaHUSA Y BJACTU JAUKTATOPCKUX PEXU-
MOB, KOTOpbIe TOTOBbl MPUMEHUTH BOOPYKEHHYIO CHUJIy U CaMOe COBpEMEHHOe
Opy>Kue [Jisl I0JlaBJeHUs1 CONPOTHUBJIEHUS] CO CTOPOHBbI OOJILLIMHCTBA HaceJie-
HUS cTpaHbl. Hepeako c UX CTOPOHBI /ie/IaloTCs MONbITKA NPUOOPECTU siJiep-
HOE OpY:KHUe, UTO [IeCTabUIM3UpyeT BCIO CUCTEMY MEXToCyJapCTBEHHbIX
OTHOILLIEHHWH W YrpoXkaeT BCeOOlLeMy MHUPYy M MeX/IyHapoJHOW 6e3omac-
HOCTU. [loaTOMy MHpPOBOe COOOLIECTBO He [JOJKHO 0e3y4acTHO  CJIeUTh
32 TaKMM pa3BUTHEM COOBITMH,a ObITb TOTOBBIM K TNPUMEHEHUI TNpH-
HYJUTEJbHBIX Mep B IeJigX CBEpPXKEeHHUs TaKUX PEXUMOB U YCTaHOBJIEHUS



JleMOKpaTHUYeCKUX nopsaakoB. B nofo6HbIx ciaydyasax CoBeT be3omacHocTH Ha oc-
HOBaHUU CT. 34 YcraBa OOH posynkeH pacciieoBaTh CUTYyaLMIo, KOTOpasd CBsA3aHa
C CyLeCTBOBAaHHWEM HeJleMOKPaTUYEeCKOT0 PeXXUMa BJIACTH, U IPUHATH COOTBET-
CTByIOILLlME pEeKOMeH/JalliM, BKJIKYasad NpoBeJeHre CBOOOAHBIX BbIOOPOB. B ciy-
yae HeapPeKTUBHOCTU 3TUX U Jpyrux Mep CoBeT be3omacHOCTU MpaBOMOYEH
NPUHATH pellleH’We 0 NPUMEHEHUU NMPUHYAUTeNbHbIX Mep. Opranusanusa O6b-
elMHeHHbIX Halluii HEOJHOKpAaTHO paccMaTpuBa/ia MOJIOXKEHHWE B Pa3JIMYHbIX
CTpaHaxX C aHTUJAEMOKpaTHUYeCKUM pexxkuMoM1. XapaKTepHbIMU, B 3TOU CBfA3H,
ABUJIMCH pelieHUs OpraHu3alvu OTHOCUTEJIbHO MoJioxeHUud B ['autu. B 1990 r.
nocse 30-netHed aukrtatypsl K. [toBanbe B [auTu B pe3ysibTaTe CBOOOJHBIX
JleMOKpaTHUYeCKUX BbIO0POB noj HabogeHrneM OOH npe3naeHTOM CTpaHbl ObLI
n36pax K. Apuctug. OgHako, B ceHTsA6pe 1991 r. B pe3yJsibTaTe BOEHHOTO Iepe-
BOpPOTA JIEMOKPATHUUYECKHUUN peKUM Obl1 cBepTHYT U K. ApUCTHUA HACUIBCTBEHHO
W3THaH U3 cTpaHbl. 4 okTa6psa 1991 r. Opranusanus aMepuKaHCKHUX rOCy1apCTB
NpPUHSJIA PE30JI0IUI0, OCYIUBIIYI0 BOEHHbIA MEPEBOPOT U PEKOMEH/0BABIIYIO
BceM rocyzapctBaM — 4iaeHaM OAI mpepBaTb GUHAHCOBO3KOHOMHUYECKHE OT-
HoueHUs ¢ autul. 8 okta6psa 1991 r. OAl' 06'bsiBMJIa BpeMeHHO€E NPaBUTEJ b-
CcTBO ['auTH HE3aKOHHBIM U NIpHU3BaJia BCe rocyAapCTBa-4JeHbl BBECTH TOProBoe
sMbapro2. 'enepanbHasa Accambisiess OOH B pesostonuu 46/7, npunatoi 11 ok-
TA6ps 1991 r., ocyauaa He3akoHHOoe cMelieHue K. ApucTujia U npu3Bajia Bce
rocyzapcrsa — 4ieHbl OpraHusany NPUHATh MeEPbI, COTJIaCOBaHHbIE B paMKax
OpraHusanyu aMepUKaHCKUX rocyapcTB. B cBoro odyepens CoBeT besonacHocTu
NPUHSJ pellleHUe 0 BBeJIeHUU 3M6apro Ha MocTaBKy HepTU U opyxkus B ['autu3.
OxHako, 3TU U Jpyrue pelieHusa CoBeTa be3omacHOCTYM He NpUBeJU K BOCCTa-
HOBJIEHUIO JIeMOKpaTuH B cTpaHe. Torga CoBeT be3omnacHocTH, AeWCTBYS Ha OC-
HoBaHuM IJ. VII YcraBa OOH, cankuyMoHupoBas GpopMHUpPOBaHUE MHOTrOHAILMO-
HaJIbHBIX CUJI JJI1 OKa3aHUSl COJIEMCTBUS BOCCTAHOBJIEHUIO JAE€MOKPAaTHUYECKOTO
npaBJieHus B ctpaHe 4. [lox gaBiaenuem Opranusanuu 06beguHeHHbIXx Hanui
BOEHHbIe BJACTU ['aUTU MOKHWHYJM CTPAHy U MHOTOHAIMOHAJIbHbIE CUJIbl ObLIN
BBeJleHbl B MUPHOU o6cTaHOBKe. [Ipe3ugenT XK. ApucTtuj Bo3BpaTuicsa B ['autu
M CaHKIMW MPOTUB CTpPaHbl ObLIM CHATbL. OJHUM K3 TUINUYHBIX MPUMEPOB
ycreuHbix aerctBuil Opranusanuu O6bearvHeHHbIX Hauuil siBisieTcs cBepXke-
HHUE pexuMa coMasnuickoro aukratopa Cuaga bape. B pesysnbTaTe ero npasJe-
HUSI COMaJIMMCKOe O0OIeCTBO ObLIO MPAaKTUYECKU pa3pylleHo, hcYe3Jsa CBS3b
MeX/Jy KJaHaMH, Pas3/IMYHbIMU MOJUTUYECKUMHU TPYNIIaMH, BO3HUKJIO BOJIHE-
HHME U CpeJU IpakaaHCKoro HacesieHusi. CoBeT besomacHoctu OOH B sHBape
1992 r. npuHAJI pe3oawUUI0 733, 0OXapaKTepU30BaBILYIO M0JIOKeHUe B CoMasu
KaK yrpo3y MUpPy U MexAyHapoJHoul 6e3omacHocTtu. B ampese 1992 r. Cosert
be30onacHOCTH CaHKIMOHUPOBAJ IMOCTAaBKU TyMaHUTAPHOW MOMOIM HaceJe-
HUuto CoManu. B gekabpe ToOro ke roja B LieJisiX CO3JlaHUSI 6e30MacHBIX YCJIO-
BHM NOCTAaBOK TyYMaHUTApHOW MOMOLIM, MOJABepruieics rpabexam co CTOpPO-
Hbl BpaxJebHbIX rpynnupoBok, CoBeT be3omacHocTH, JeHCTBysT Ha OCHOBa-
Huu ria. VII YcraBa OOH, paspemuvs np¥MMeHUTb BOEHHYH CuUJy. B uioHe
1993 r. CoBeT be3onacHOCTH MNPUHAJ PE30JIOLUI0, YIOJHOMOYUB BOOPYKEHHbIE
CUJIbl MPEeANPUHATb Mephl, HalpaBJeHHble Ha pa3opyKeHue OOEBUKOB MU Ipece-
yeHUs KOHOJIMKTA 2. B pesysbraTe aelcTBUsA BoopyKeHHbIX cus OOH pexum



nuktatopa Cuaza bape 6bl CBEPrHYT, a BOOPY:KEHHbIE COMAJUUCKUE TPYNIHU-
poBKHM pa3opyxeHbl. Mepsl, npeanpunuMaeMble OOH npoTHUB AUMKTAaTOPCKUX
pEeKUMOB, CBUJIETEJILCTBYIOT O TOM, YTO MUPHbIE CAHKIIMU HE BCer/a fABJSITCA
pe3yJbTaTUBHbIMU. JIMIIb IPUMEHEHUE B psjJie clydyaeB OoJsiee pellUTeJbHBIX
Mep MPUBOJUT, B KOHIE KOHI|OB, K IEMOKpPAaTUUYECKUM Npeobpa3zoBaHUSIM. Tu-
NUYHbIM NPUMEPOM TAKOW MOJUTUKHU SBJSIOTCH CAaHKIWH, KOTOPble NMPUMeEHS-
JIUCh TPOTHUB pexxuMma Kaapadu B JluBuu. ITOT AUKTATOP, 6osiee 40 jieT Haxo-
JUBIIMIKCA y BJACTU B CTPaHe, 3aTONUJ B KPOBU COOCTBEHHBIM HApOJ, BBICTY-
NUBUIMM 33 AEeMOKpPAaTU4YeCKUU NyThb pa3BuTuda. CoBeT be3onacHOCTU B CBA3U C
cobpITUsIMU B JIuBUM npuHsaa B ¢eBpasie 2011 r. pe3osonuio, KoTopass BBoAuIa
3M6apro Ha MOCTaBKYy OPYKUsl B cTpaHy. Takue Mepbl He IPUBEIU K KAKUM-JIU60
peanbHbIM pe3yabTaTaM3. Torga CoBet besonacHoctu 17 mapTta 2011 r. npuHsa
pe30JII01MI0, KOTOpas BBOJMJIA 3alpeT Ha BCe N0JIeThbl B BO3AYLIHOM IPOCTPaH-
cTBe JIMBUU B 1e/18X 3alUThI IPaKJaHCKOT'0 HAaceJIeHUsI OT HACUJIUSA CO CTOPOHBI
BOMHCKHUX MOJpa3jesieHnH AuKTaTtopa4. Pesosironus ymosHOMOYMWJIA Trocyaap-
ctBa — uJsieHbl OOH caMocTosiTe/IbHO MJIM Yepe3 peruoHalibHble OpraHU3alUuu
WM COTJIAllleHUsl IPUHUMAaTh U BCE APYTrue «HeoOXOoJuMble Mep il 3allyThbl
IrPaXK/JaHCKOTO HaceJeHUsl U MECT ero NpoKUBaHHUs, HAXOASAIIMXCA MO/, yTPO30K
HanaZieHus»5. PelliuTesibHble Mepbl, NpeANPUHATbIE KOAJUIUEN ToCyJapCTB,
BKJIIOYasl IPMMEeHeHNe CUJIbl, IPUBEJH K afeHuto pexxuma Kagnadu B JluBum.

Hapsay c rnaBHbiMu opradamMu OOH 3HauuTebHYIO poJib B 60pb0e ¢ AUK-
TaTOPCKUMU peXUMaMH, B 06ecliedeHUH MpaB U CB060J, TUUHOCTHU Urpaet CoBeT
OOH no npaBaM 4eJIOBeKa, yYpeXX/JeHHbIU B KayeCcTBe BCIIOMOraTeJbHOr0 OpraHa
['enepanbHoit Accamb6sien OOH B 2006 r. nocse ynpasaHenus Komuccuu OOH no
npaBaM yeJsioBeka. CorsiacHo pesostonuu ['eHepanbHOM Accambisien 60/251 06
yupexxaeHun CoBeTa M0 NpaBaM 4YesiOBeKa, 3TOT OpPraH He TOJIbKO «JI0JKEH OT-
BeyaTb 3a COJEeNCTBHE BCEeOOLEeMY YBaXKEHHUIO U 3alllUTE BCeX NpaB YesioBeKa U
OCHOBHBIX CBOOO/I», HO U 06s13aH TaKXKe «pacCMaTPUBATh CUTYallMH, CBSI3aHHBIE C
HapylleHHWeM IpaB 4YeJsioBeKa, BKJYas rpybble U CUCTeMaTUYeCKUe Hapylle-
HUsI». ITH BONPOCHI pacCMaTPUBAIOTCA KaK Ha peryJspHbIx ceccusix CoBeTa, Tak
M 00CYXJAITCA Ha ClelUaJbHbIX CECCUSX, CO3bIBAEMBIX B CJy4yae 4ype3Bblyal-
HbIX CUTyallUld. 3a MepBble HECKOJIbKO JIeT CBOoeW aesTesibHOcTH CoBeT pac-
CMOTpeEJI BOIPOCHI, OTHOCSAIILIKECS K MAaCCOBbIM U IPyObIM HapyLIEHUSM,

Bceobuias LleHHOCTb JJIeMOKpATHH /Il BCErO 4esoBedyecTBa NPU3HAETC I0-
JIaBJISIIOIIUM OOJIBIIMHCTBOM TOCYZApCTB-YYaCTHUKOB MEXJYHAapOJHOTO O0IleHus,
BCEMM IIUBUJIM3ALMSIMHU COBpeMeHHOro Mupa. B BeHckon geknapanuu v [Iporpamme
JIeVICTBUM FOBOPUTCS O TOM, YTO «J€MOKpPATUS, pa3BUTHE U YBaKEHHE K IIpaBaM 4e-
JIOBEKa M OCHOBHBIM CBOOOJIaM SIBJISIIOTCA B3aMMO3aBHCHMMbIMU U B3alMayKpeIis-
omyMu». UtoroBei okyMeHT BecemupHoro Cammura 2005 r. cnenyasbHO OTMe-
TUJI, 4TO «JEMOKpPATHUS — 3TO yHUBEpPCaJbHasA LleHHOCTb, OCHOBaHHasl Ha CBOOOJHOM
BOJIEU3bSBJIEHUU HApPOJa, KOTOPBIM ONpeJesisieT CBOU MOJUTHYEeCKHe, SKOHOMUYe-
CKHe Y KyJIbTypHble CUCTEMBI, HA er0 aKTUBHOM Y4YaCTUM B PeLIeHUH BOIIPOCOB, Ka-
CalOLIMXCS BCeX aCNEeKTOB ero »u3Hu» (1. 135). BcemupHbiii cammuT 2005 T. HE TOJIBKO
N0 TBep/I1J1 TOTOBHOCTb MEX/[yHapO/{HOT0 COOOILeCTBA 3alMIATh JeMOKpPAaTHIO, HO



Y 00060 MOAYEPKHYJ «06SI3aHHOCTb KaXKJ0T0 rOCyZjapCTBa 3all[MLaTh CBOE HaceJie-
HUE OT TeHOIM/la, BOEHHBIX MPECTYIJIEHWH, 3ITHUYECKUX YUCTOK Y MPECTYIJIEHUU
NpOTUB YesioBeyHOCTU» (M. 138). B 3ToM cBsA3u BceMUpHBIA CaMMUT NOAYEPKHYJT
pPeLIMMOCTb MEXAYHApPOJAHOr0 CO00IecTBA IPUMEHUTL CUMY «B Cly4ae HeoOX0[u-
MOCTH, €CJIM MUPHbIE CPeICTBA OKAXKYTCA HeJOCTaTOYHBIMHY, a HallMOHAJIbHbIE Opra-
HbI BJIACTU OKAXXYTCS HE B COCTOSIHUM 3alMTUTb CBOE HaceJleHHe OT FeHOLU/a, BO-
€HHbIX MNPEeCTYIJIEHUH, ITHUYECKUX YUCTOK U MPECTYNJIEHUHA NMPOTHUB YeJIOBEYHO-
ct» (n. 139). UMeHHO AUKTAaTOpCKHE PEXUMBI, IPUMEHS CUJy JJS1 M0/aBJIeHUs
BBICTYIJIEHUW HaceJIeHUsS IPOTHUB CBOEU BJIACTH, COBEPIIAOT aKThl F€eHOIM/1a, BOEH-
Hble MPEeCTYIJIEHUs] U NpecTyIJIeHUsl IPOTUB YeJIOBEYHOCTU. ['eHepasibHbIN CeKpe-
Tapb OOH copmyiipoBas TpU OCHOBBI, HA KOTOPbIE [IO/HKHA ONMUPATHCS AeSATe b-
HOCTb TOCyZIapCTB U MEXJYHapOJHOr0 COO0ILeCcTBa B LIEJIOM /JS1 BbIIIOJIHEHUS pe-
meHui BcemupHoro cammura: — «06513aHHOCTb FOCYyAPCTB 3alLMIIATh CBOE HaceJie-
HUe»; — «MexayHapo/iHasi IOMOLIb U pacllMpeHue CPeJCTB A/l COAEHUCTBUS TOCy-
JlapCTBaM M0 3al[UMTe UX HaceseHUs1»; - «CBOEBpEMEHHbIA U PEIIUTENbHbIN OTBET
MeX/I[yHapOJHOTO COODIIEeCTBa B TeX C/y4yasX, KOrJa rocy/lapcTsa He CIoCOOHbBI U He
XOTSAT 3alMLIATh CBOE HaceJIeHUe»

Bce 3T0, kKak noadepkuBaeT ['eHepasbHbIi cekpeTapb OOH, He o3HavyaeT
00£13aTEeJIbHOTO MPUMEHEHHUS CUJIbl. YIIOP JOJ/DKEH OBbIThb CAeJIaH Ha NMPUHATHU
MUPHBIX CPEJICTB IIpeceuyeHrsl NPeCTYNHbIX HApYLIeHUU MpaB 4yesJ0BeKa, OKa3a-
HMA [IOMOLLIM IOCYyAapCTBaM B BOCCTAHOBJIEHUU JIEMOKPATUU U COXPaHEHUS MU-
pa. OgHaKo, ecii MUPHBIE CpeiCTBA OKA3aJIUCh HeJJOCTaTOYHbIMU OpraHusalus
O6beauHeHHbIX Haiyil mpaBoMo4yHa NpUMeHUTH cuiyl. UIMeHHO TakMM o6pa-
30M, XOTS U He BCerja IOoCJeJoBaTeJbHO H3-3a Pa3HOIJIACUU, MpEXZe BCEro,
MeX/ly MOCTOSSHHbIMU 4ieHaMu CoBeTa be30macHOCTH, AeHCTBOBaAJAa 3Ta MEXAY-
HapoJHas opraHusanud 3a nocjaenHue roasl B Erunre, Cupuy, Jlusuu, TyHuce,
HeMmeHe, CeHeraJie U psifie PYTUX CTPaH, IPUHUMAsl Mepbl IPOTUB JUKTATOPCKUX
PEXXUMOB U NpeceyeHurs NPeCTYNHbIX HapyIIeHUH MpaB YeJsioBeKa. B cBoto 1ectu-
JecaTtyto rojoBuHy B 2005 r. Opranusanus 06 beauHeHHbIX Haiyil BkItounia B
CBOIO MOBECTKY JiHSI BONPOC 006 00513aHHOCTH TOCYIapCTB U MEXAyHAapOAHOI'0 CO06-
11eCTBA 3alYILATh PaBa YyeJIOBeKa U MpeceKaTh ero NpecTynHble HapyleHus. C Tex
MIOp 3TOT BOMPOC UHTEHCUBHO OOCYXK/1AeTCsl 3TOM MeXX/IyHAapOoJAHON opraHu3aluen.
OOH crnipaBeiiMBO CYMUTAET, YTO OCHOBHOE BHUMAHWE HAZI0 YA e/ATh IPEeBEHTUB-
HOU AuIrioMaThu. TeM He MeHee, B psi/ie C/Iy4aeB HUCIOJIb30BaHUE CHUJIbI MOXKET
ObITb HEOOXOAUMBIM. B 3TOM CBA3M LIMPOKO 0OCYKAAl0TCA NMPEAJIOKEHNS pa3BU-
BaKOLUXCA CTPaH O TOM, YTO UCIIOJIb30BaHHE CUJIbI JO/HKHO «CAaHKIIMOHUPOBATb-
cs1 CoBeToM be3sonacHocTu B cooTBeTCcTBUH C rs1aBou VII YcraBa vy, B MCKIIOYH-
TeJIbHBIX Cy4asix, ['eHepasbHON AccambJieeld B COOTBETCTBUM C €€ Pe30JIoLen
377 (V)»2. B aTo# pe3ositonuy, o3aryiaBieHHoN «EJUHCTBO B M0JIb3y MUpPay», IPHUHS-
Tor 3 Hosa6psA 1950 r., 'eHepasibHass Accambiiesi TOCTAHOBWJIA, UTO B C/y4ae, eCIu
CoBeT be3omnacHOCTH B pe3yJ/ibTaTe Pa3HOIJIACUS IOCTOSTHHBIX YJIEHOB, OKa3bIBaETCs
He B COCTOSIHUM TNPUHSATH pelleHUs] MO MOJJepKaHUI0 MEeXAYHApOoJAHOro Mupa U
6e3onacHocTH, ['eHepasibHasgs AccambJiess MOXKeT «cAeJsiaTh wieHam OpraHusanuu
HeoOX0JMMble PEKOMEH/IALIMM OTHOCUTEJIbHO KOJIJIEKTUBHBIX Mep» 1. 3TO — CJIOXK-
HbIl U TPOTUBOPEYMBBIM TMOJX0Jl, BbI3bIBAKOUIAN CEpbe3HblE PA3HOIJACUS



MeX/ly TOCy/lapCTBaMH, 3aCJY>KUBAEeT CAMOIr'0 MPUCTA/IbHOT'O BHUMAaHHUS U 06CyX/ie-
Hus. [Ipu 3TOM ciieilyeT yuuThIBaTh TO, UTO B pa3paboTke U npuHATHUH YcTaBa OOH
npuHuMasio ydyactue 50 rocyaapctB mupa. K koniy 2011 r. yucso yieHoB OpraHu-
3auuu 06 beiHeHHBbIX Hanyil yBesiMumiioch Mo4TH B 4eThipe pa3a. HoBble rocyap-
CTBa MMpa HAaCTAUBaIOT HA CBOEM 60Jiee aKTUBHOM Y4YaCTUHW B MPUHSTUHU PelIEeHUM
sToM MexayHapogHor OpraHuszauuedd. [loaToMy mMUpokoe o6CyAeHHe BONPOCOB,
OTHOCAUIMXCA K pacnpefie/leHHI0 KoMneTeHUUH Mexzay CoBetoMm be3omacHocTy u
['enepasibHOM AccambJieell, HeM30exHO. Takoe pacnpe/iesieHMe NOJTHOMOYNUH J10JDK-
HO, C OJIHOM CTOPOHbBI, YYUTHIBAaTh OCOOYI0 OTBETCTBEHHOCTb BEJIMKUX Jlep>KaB 3a
nojAJep:KaHWe MUpa U MeXJyHapoJHOU 06e30MacHOCTH, a, C APYyrol — BO3pacTaro-
LY POJIb Pa3BUBAIOIIUXCA CTPAaH B COBPEMEHHBIX MeXYHAapPOJAHbIX OTHOLIEHUSX.
CoObITHSA MOC/AEJHUX JIET CBUJETENBbCTBYIOT 0 TOM, 4YTo Opranusauusa 06 beguHeH-
HbIx Hanuii nprHUMaeT Bce 60Jiee pelruTe/ibHble Mepbl /151 TOAABJIEHUS AUKTATOP-
CKUX PEXHWMOB BJIACTH, OKa3blBaeT BCe BO3PACTAIOLIYI0 MIOMOIb HAapoJAaM, CTpeMs-
IIUMCSl YCTAHOBUTb B CBOMX CTpPaHaX JeMOKpaTUdeckhe GopMbl MpaBJeHUS. ITO
CT0JI60BOM MyTh Pa3BUTHS COBPEMEHHOIO 001eCTBA B IJI06A/IM3UPYIOLIEMCS MHUPE,
KOTOPbIM MOMOXeT M30aBUTh YeJ0BEYECTBO OT Yrpo3bl TEPMOsi/IEPHOM BOWHBI U
00ecneynThb KOJIJIEKTUBHYI0 6€301aCHOCTh, OCHOBHBIE IpaBa U CBOOO/bI [1JisI BCEX.

CIHMCOK MCN0JIb30BaHHbIX UICTOYHUKOB

1. MexxayHapo/iHoe ny6JiM4HOe paBo: y4ye6HUK / oTB. Pes. K.A. bekses.-
M., 2004. - C. 170-177; MexayHapoAHOe IpaBO: y4eOHUK / 1OJ Dpen.
A.H. BeuierkanuHa. - M., 2011.- C. 145-147.

Y]IK 341.2
IMPOBJIEMA CIIOPHBIX TEPPUTOPUIA

Anekceenko C.M., Beauuko B.B.
Bumeb6ckuli 2ocydapcmeeHHblll yHusepcumem umeHu I[L.M. Mawepoga

B HacTosiuiee BpeMsi MUp IepeXUMBaeT Mepuo], MHTeHCUUKALUU KOH-
GJIMKTOB Ha 3THUYECKOW M KOH(ecCHOHaJbHOW OCHOBe. YacTb M3 HUX UMeeT
TEH/IEHLIMIO K IepepacTaHuI0 B OTKPbITOE BOOPY>KEHHOE MPOTHUBOCTOSIHUE JIM6O
MeX/Jly OTJeJbHbIMU 3THUYECKMMM TIpyNnaMu, JIUO60 MexXJy TroCyAapCTBOM HU
CTpPEMAILUMCH K CaMOOIpeJie/IeHUI0 3THOCOM, a 4acTb — K NepepacTaHUIO0 B
XpOHHYeCKUe KOHQJIUKTHI C IpeobsaZlaHMeM B HUX TAKTUKHU Teppopa.

Oco0y10 aKTya/JIbHOCTb 3Ta NpobJsieMa NPUOOpETaeT CEero/iHs, IMOCKOJbKY
vMeHHO KoHell XX Havasio XXI Beka MpoJieMOHCTPUPOBa/ KaK IJI00aJbHOCTh IPO-
6J1eMbl 3THO-KOH(ECCHOHA/IbHOTO celapaTU3Ma, TaK U BO3MOXKHOCTb peasih3aliuu
IIOCTaBJIEHHBIX LieJIel, B TOM 4YHCJIe U NOJUTHUYECKUX, C UCTIOJIb30BAaHUEM METO/0B
BOOPY>KEHHOU 60pbOBI NPU PaKTUYECKOU Oe3HaKa3aHHOCTH, a IOPOX U MOJTYa/IMBOM
MOOIIPEHUH 3THUYECKOTO cenapaTusma [1].



CnopHOUM TeppuUTOpHEN, MpU3HAETCATEPPUTOPHUA (06J1aCTh, pETUOH, pau-
OH, y4aCTOK MEeCTHOCTH), 4Ybs TOCYyJapCTBEHHasl NpPUHAJJIeXKHOCTb SIBJISIETCA
npesMeTOM TEPPUTOPHUAJIBHOIO CHOpAMeX/Jy ABYMS WJIM HECKOJbKHMHU TOCy-
JlapCTBaMU. B coOBpeMeHHOM MHpe OCTPO BCTAéT BONPOC O HApPAaCTAHUU KOH-
GJIMKTHBIX CUTYalMi 110 MOBOJY NMPUHAJJIEXXHOCTU UCTOPUYECKU HEONIpelesIéH-
HBIX TEPPUTOPUU K TOM UJIU UHOU CTPaAHe.

OcHOBy uccieoBaHUs coCcTaBUAMCUMIICKOe corslauieHue 1972 r. mexnay
UHavern u I[lakucTaHOM, TpyAbl TaKUX aBTOpoB, Kak Bockpecenckuu A.[.,
H.B. Menexunou, A.10. AkoBaeBa, 3. JlaBua. OCHOBHbBIMH MeTOJaMU UCCIAe/0Ba-
HUS BBICTYNUJIU OOIleHay4YHble METO/bl IO3HAHUS, U METO/, CUCTEMHOTO aHaJIU-
3a MeX/IyHapOJHbIX OTHOLUIEHUN U KOHPJIMKTOJIOTHHU.

KoHdukT Bokpyr npo6sieMmbl Kammupa fBaAS€TCS OJAHUM M3 BaXKHEUIIUX
HepelleHHbIX BONPocoB B oTHoueHUsAX UHauu u [lakucrana c aBrycra 1947 ro-
Zia. OH BO3HMK NPaKTH4YeCKH OJJHOBPEMEHHO C MOSIBJIEHHWEM [JIByX He3aBUCHUMBIX
JIOMUHUOHOB Ha TeppUTOpUM ObiBUIeW BpuTaHckod UHAWMU U ocTaeTcs Mo celt
JleHb He NPOCTO OJHOM M3 ABYCTOPOHHUX NPO0O6JIeEM, HO U HENOCPEACTBEHHO BJIU-
seT Ha pa3BUTHeE OTHOULIEHUU 3TUX coceJHUX cTpaH. OCHOBY NMpo6JieMbl COCTaB-
JiileT HECOBMECTUMOCTb NOJXOJ0B K pellleHHI0 cy/bObl KammMupa co cTOpoHbI
ceKyasapucTckor UHauK u MycyabmMaHckoro [lakrucTaHa, caMo co3jaHre KOTOpO-
ro 6a3MpoBaioCch Ha MPUHIUIIE «ABYX HAIUW» (MHAYCCKOW U MYCyJIbMaHCKOM ).

Oco6eHHOCTb 3TOT0 KOHGJIUKTA 3aK/IK0YaeTCsd B TOM, UTO OH reorpadpuye-
CKM BXOJUT 30HY HECTAaOWUJIbHOCTH, 30HY CTOJIKHOBEHUS LMBUJIM3ALUH, TOPOXK-
JlalolyI0 IepMaHeHTHble KOHQJIUKTHI. B cBsI3U c 3TUM, ucciefoBanve GpaKTOPOB
KOHQJIMKTOTEHHOCTH B JIaHHOM pervoHe npuobpeTaeT 0cob60e 3HaUYEeHHME.

3acTtapesiasg npob6JsieMa UHAWNCKO-MAKMCTAHCKUX OTHOLIEHUW O rocyjap-
CTBEHHOM NpHUHaJJIexkHOCTH KaliMupa no ced fieHb ABJASAETCA NOCTOSAHHBIM pas-
JPKUTEJIEM, OTPaBJSAIUM aTMocpepy [ABYCTOPOHHErO COTPYAHUYECTBA, U
CY>XUT MOBOJAOM JJisl B3aUMHOW Bpak[eOHOCTHM W HanpsikeHHOCTH. OcobeH-
HOCTb KOHQJIMKTA COCTOUT B TOM, YTO, C OJJHOM CTOPOHBI, OH 3a4aCTyI0 CJAYKHUT
NPUYUHON HECTAOUJIbHOCTU OTHOIIEHUH, a C APYyrod, AMHAMHUKA ero pa3BUTHS
OTpaXkaeT O06LIMHI X0 UHAUNCKO-TTAKUCTaHCKOT0 B3aUMO/eUCTBUS.

Kawmmup - o1H U3 caMbIX MUJIMTAPU30BaHHBIX PETMOHOB B MUPE, @ TAKXKe
caMasi HecTabuJbHasg "ropsiyasi To4yka", rAe NPOTUBOCTOAT APYr ApPYry [ABe
anepHble AepxaBbl - UHauda U [lakuctan.MHAWA nipeabABJSAeT NpaBa Ha BCIO ee
TEPPUTOPHUIO IIOWAAbI 222 236 KB. KM. Kamimup rpanuuut c [lakrucrtaHom Ha
3anaze, ApraHucraHoM - Ha ceBepe, CUHbL3AH-YUTYpCKUM U THOETCKUM aBTO-
HOMHBIMU parioHaMu KuTas - Ha BocToke U wrtataMu UHaun Xumavan-Ilpagem
v [leHmxab — Ha tore. [lakucran u Kutan ocnapuBawT npaBa UHauH, npuueM
[lakucTan BHayaJsie BblJBUraJ NpPeTeH3WM Ha obJsiaJlaHue BCeW 00JIacThblo, a B
HacToslee BpeMs GaKTUUYECKH BKJIIOYUJ B CBOM COCTAB CEBEpPO-3ana/HyI0 4acThb
KammMupa nmiomaaso 78 932 kB. KM. B aAIMMHUCTPAaTUBHOM OTHOILIEHWM OHA
NpenMYILECTBEHHO BblJeseHa B T.H. A3aj; («cBob6ogHbIN») Kammup. [log kuTan-
CKMM KOHTPOJIEM HaxOJUTCA CeBEpO-BOCTOYHAdA 4acTb Tepputopuu Kammupa
miomazbio 42 735 kB. kM. OcTaJIbHYI0 4YaCTh 3aHUMaeT UHAUKWCKUMN WTaT pxaMmMmy
y Kammup momageio 100 569 kB. kM. [bxkammy u Kammup- pasgenén mexay Ila-
kuctaHoM, MHauen u KHP, ocnapuBaeTcsa Unauen u [lakuctaHoM.



https://ru.wikipedia.org/wiki/%D0%A2%D0%B5%D1%80%D1%80%D0%B8%D1%82%D0%BE%D1%80%D0%B8%D1%8F
https://ru.wikipedia.org/wiki/%D0%A2%D0%B5%D1%80%D1%80%D0%B8%D1%82%D0%BE%D1%80%D0%B8%D0%B0%D0%BB%D1%8C%D0%BD%D1%8B%D0%B9_%D1%81%D0%BF%D0%BE%D1%80
http://www.geopolitics.ru/2012/08/kashmir/

UHIWKCKUMA aBUayJap N0 MaKUCTAaHCKOW 4dacTu KammMwupa cylecTBeHHO
060cTpuJ 06cTaHOBKY. B UHAMK rOBOpAT, 4YTO yZap ObLJI HAaHECEeH MO KpyNHeM-
1IEMY TPEHUPOBOYHOMY Jiarepr rpynnupoBku "/xauui-3-Myxammazg" ("Apmus
MyxamMeza"), koTopas B3sij1a Ha cebs1 OTBETCTBEHHOCTD 3a M0 PbIB UHHUNCKOTO
KOHBOS ¥ YOUICTBO 46 BoeHHOCAy)alux 14 ¢eBpansa 2019 roaa.

JcKananysa NpoUCXOAUT Ha QpOHe yBeJIMUeHHUs KOJIMYeCTBa KePTB B PETHOHE.
B 2018 roay B Kammupe noru6J1o 6osiee 500 yesi0BeK — MUPHBIX KHATeJIEH, COTPY/-
HUKOB CWJI 6€30aCHOCTA U MUTPAHTOB. JTO 60JIblle, YeM B JIFOOOM APYrou roj Te-
KYLLero gecATujeTus. boJblliag 4acTh HacesJeHUd UcnoBeayeT ucaaM - 67 %; 30 %
- uHayusM; 2 % - cukxusm U 1 % - 6yaausm. Ha tepputopuu Kammupa 97 % Hace-
JIeHUA ABJAITCA MycyibMaHaMu. Korga B 1947 r. npousoie pasgen UHauu u [la-
KUCTaHa, Maxapa/pka /hxkammy n Kammupa Xapu CHHIX, CTPEMUBUIMKACH COXPAaHUTD
CBOE e/IMHOBJIACTHOE NpaBJIEHHWE Ha MOJKOHTPOJIbHOU eMy TEppPUTOPUH, HE TOXKe-
JlaJl BOUTH B COCTaB HU OJIHOTO U3 HOBOOGPA30BaHHbIX rocyAapcTB. O/HAKO MYCYJib-
MaHe, HeJIOBOJIbHbIE 3TUM pellleHHEM U He CTPEMHUBIIHECS U BIIPeb OCTAaBAThCS MOJ,
BJIACTbI0 UHJYUCTA, TeM 60Jiee YTO PSJIOM UX COIJIEMEHHUKHU OKa3aJIMCh B COCTABE
COGCTBEHHOr0 CYBEPEHHOTO MYCYJIbMAaHCKOTO FOCY[apCTBa, MOAHAIN BOOPY>KEHHOE
BoccTaHUe. Maxapa/pke He 0CTaBaJIOCh HUYET0 MHOT0, KaK 06paTUThCS 32 MOMOLIBIO
K Uuauu. Tak Tepputopus [xxammy u KamiMupa Bouwia B COCTaB MHAUNCKOTO TOCy-
JlapcTBa. Pemariye fecTBYS N0 ONpefie/IeHUI0 KOMY JOCTAHETCS 3TO TEPPUTOPHUS
MPOM30LLJIA BO BpPeEMSl TPEX UH/0-NAKUCTAHCKUX BOMH. Tak B pe3yJsbTaTe MepBOU
VH/I0-TIaKUCTAHCKOM BOWMHBI NpuMepHO 60 % TeppuUTOpHM KHSKeCTBA OKa3aJIUCh B
coctaBe UHMY, TOrAa Kak OCTa/llbHasA CeBepHas 4acThb OTolIa o pakTy [lakucTany.
B Havasie 1971 roga npousolia TpeTbsl UH0-NIAKUCTAHCKas: BOMHA, OKOHYMBILASCS
HU4Ybel. Yxe B 1972 roay B ropozae Cumiia B UH UM rJ1aBbl 060UX FOCYIapCTB MO/I-
nvcasu CUMJICKOe cOrJallleHUe, 10 KOTOPOMY CTOPOHBI 00SI3bIBAJIUCh BIIPE/b pe-
1IaTh BCE CIOPHbIE BOMPOCHI MUPHBIM MyTéM. CorsiacHO corJyauieHuto, B Kammupe
Obl/1a yCTaHOBJIEHA JIMHUSI KOHTPOJIS, IOYTH COBIAAA0LIAs C JMHUEN MpeKpalieHUs
orHs 1949 rogal2]. OgHako Aake mocJjie NOANMCAHUS COTJIAllleHHsl He TpeKpallarT-
Cs1 BOOpY>XeHHble KOHPIUKTbI. Mycy/IbMaHCKUE OpPraHU3allu He XOTAT MUPUTHCS C
TEM, YTO 3HAYUTEJIbHAsA 4aCTb MX €JWHOBEPIEB OCTAETCA B COCTaBE MHAWKCKOTO
mtaTta. Takke ciieyeT OTMETUTD, YTO OCTPO CTOUT BOINPOC O HAPYLIEHUHU INpPaB 4Ye-
JoBeka B wrtate Kammup u /pkamMmy. HapylieHusi BapbUpYHOTCS OT MacCOBbIX
yOUKCTB, MCUE3HOBEHMUS JIHO/IeH, TbITOK, U3HACUJIOBAHUH, /10 TOJIUTHYECKHX pernpec-
CUH W NoJaBJieHUs1 CBOOOABI cjoBa. PaccMoTpuM MHeHust AByx cTpad: [lakucran
cuuTaeT KamMUpckuil KOHQJIMKT MEXAYHAPOAHbIM CIIOPOM U COXPAHSIET 3a COOOU
MpaBO BbIHOCUTb JAHHBIM BOIPOC Ha 0OCYy:KJEHHEe Ha MeXAYHapOoJHbIX $opymax,
JIOIyCKasl MOCpeIHNYECTBO APYTrUX rocyaapcTB. OH TpebyeT NpoBe/ieHUs MJIeOUCIU-
Ta (Bceobulero pedepeHayMma), cCblIasiCb Ha COOTBeTCTBywlMe pe3osonuu OOH.
[lakycTaH rOBOPUT O HEBO3MOXKHOCTH Hayajia neperoBopoB ¢ WHjuel mo kakum-
JIN60 MPOYHM BOIpocaM 6e3 MepBOOYEPEAHOTO pellleHHUsT KalIMUPCKON MPOo6JieMBI.
WUHauda ke BbICTynaeT NPOTUB NPHU3HAHUS KAIMUPCKON MpPOO6JIEeMbl MEXAYHAPO/I-
HbIM CIIOPOM U OTBEPraeT KaKyro-J1M00 BO3MOKHOCTb IJIeOUcuTa. [J1aBHBIM Tpebo-
BaHHeM UH1uM siBJ/IsieTCS IpeKpallieHle «TPaHCTPaHUYHOTO TEPPOPU3Ma» — MPSIMOU
noaaep:kku [lakucTaHoOM MyCy/IbMaHCKUX 60€BUKOB B UHJIUMCKOM IITaTe /pkaMMy U
Kammup.



https://www.bbc.com/russian/news-47367978

Takum obpasom, cieayeT OTMETUTD, YTO UH/0-NIAKUCTAHCKUE KOHQPJIMKTBI U
aTaku NoBCcTaHLEeB K Hadasny XXI Beka yHec/1v KU3HU He MeHee 4yeM 30 ThbICI4 BOEH-
HOC/YKalllUX U MUPHBIX KUTeJiel. [[akucTaHCKre HCTOYHUKU YBEPSIIOT, YTO KOJIhYe-
CTBO MOTUOILINX B 60EBbIX JEUCTBUSIX MYCyJIbMaH ropaszio Bbiille U gocTUraet 70 Thbl-
ca4 yesioBeK. Paktuyecku /xammy n KamiMup siB/isieTCs He3aTUXAOUIEW ropsiyen
TOYKOM, 3CKaJallusl HAaCU/IMg B KOTOPOW 3HAUYUTEJIbHO MPEBOCXOAUT JApyrUe mpo-
OJieMHble UHAWKCKWe 1ITaThl, BKIOYasd U CeBepo-Bocrtounyro WHAuMIO, rie Takke
JIEICTBYIOT CelapaTUCTCKUe BOOpYKeHHble opraHusauuu. C 1950-x romo OOH
npu3sbiBaeT MpoBectd B Kammupe PedepeHayMm, 4UTOObl YYUTBHIBATH MHEHUE
MEeCTHBIX >KUTeJeld B MNPUHATUM MOJUTHUYECKUX pelleHul. UHAuS Hu3HavyaJbHO
noAJAep:KuBasa 3Ty UJiel0, HO OTOM pellnJa, YTo pepepeHiyM He HYKeH, TaK KakK B
“nnpuiickont” yactu Kammupa npoxoAsT Bbioopsbl. [lakrcTaH He coryiaceH v CUUTAET,
YTO MHOTHE KUTEJM perdoHa He XOTAT KUTb MOJ, KOHTpoJsieM MHauW, a BMecTo
3TOro MpeAnowIr XWATb B [lakkcTaHe WM B HE3aBUCMMOM TOCYyJapCTBe.
YperyavpoBaHre KOHQJIMKTA MOXKET MOWTH MO MYyTU NPU3HAHUS CyBEepEHUTETA OJI-
HOT'0 TOCyZlapCTBa C HEMEJJIEHHOU IepeJilayell TEPPUTOPUM B apeHAy JpPyroMy Ha
JUIATEJIbHBIN CPOK, JINO0 06pa30BaHUEM KOHJOMHUHHUYMa — COBMECTHOTI'O BJIA/IEHUS.
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UckyccTBeHHbIN UHTE/IEKT (Aasee — M) - oaHa U3 caMbIX NepCneKTUBHBIX
TEXHOJIOTUH Hallero BpeMeHU. HoBble TeXHOJIOTHU MO3BOJISIIOT CIIACATh XXU3HH, ITPO-
THO3UPOBATh CyJleOHbIE pelleHWs] W TOBBbINIATh MPOHU3BOJAUTENbHOCTb CEKTOPOB
3KOHOMMUKHM. 06.J1acTH, B KOTOPbIX U MOKeT ObITh MoJie3eH, MHOIOYMCIeHHbI: 06pa-
30BaHUe, 3/[paBOOXpaHeHHNe, CyieOHasA CUCTeMa, 6€30MacHOCTb U 3aHSATOCTh HaceJe-
HUSA. OJJHAKO HCIOJIb30BaHUE COBPEMEHHBIX TEXHOJIOTHMM OCHOBaHHbIX Ha MU MoxkeT
IIPUBECTHU K OIPe/ieJIEHHBIM MPaBOBLIM U 3TUYECKUM NpobsieMaM. OUeBHHO, YTO BJIMS-
HUe, KoTopoe MU okaKeT, B TOM YHMCJIE U Ha ITpaBa yeJIOBeKa, 6y/1eT 3HaYuTeIbHbIM. [1o-
CKOJIbKY a/JITOPUTMbl HAUMHAIOT aKTUBHO HCIIOJIb30BaThbCS B 00JIaCTH MPUHATHS



pelIeHnH , CIOCOOHBIX BJAMATh KaK HA KOHKPETHBIX JIML, TaK U Ha 00LLeCTBO B LI€JI0M,
B IIepCIIEKTUBE CBOEr0 Pa3BUTHUA OHU MOIYT OKa3aTb CYyLIeCTBEHHOEe BJIMSHUE Ha
W/Jley IEMOKpPATHU U BEPXOBEHCTBA MpaBa.

[loTeHMaA/JIbHbIE PUCKU CBSI3aHbl TAKXKe C MPOOJIeMaMU OCYLIeCTBJIEHUS
NpaB 4YeJiOBeKa: NMpaBa Ha »KW3Hb, CIpaBeAJHMBOE CyAebHOe pa3bupaTesbCTRBO,
Ipe3yMILHMI0 HEBUHOBHOCTH, IIpaBa Ha HENPUKOCHOBEHHOCTb YaCTHOW KU3HU U
CcBOOOAY BbIpa:KeHHSl MHEHUH, IpaBa Ha CBOOO/IHbIE BbIOOPHI, IpaBa pabOTHUKOB
v apyrve. OZHUM U3 CaMbIX aKTYyaJIbHbIX BOIIPOCOB HA CErOAHAIIHUN JleHb O0CTa-
eTcsl pa3paboTKa HOPMATUBHO-IIPAaBOBOM 6a3bl AJis McnoJib3oBaHusA UU B yacT-
HOU U rocy/lapCTBEHHOU cdepe B COOTBETCTBUHU C MEXAYHAPOJHBIMU HOPMaMHU B
06J1acTu npaB yesoBeka. HaMu He MOXKeM He yYUTBIBATh TOT PAKT, UTO YaCTHbIE
KOMIIaHUHU pa3pabaThIBalOT CBOE MPOrpaMMHOe obecrieueHue B COOTBETCTBUU C
3KOHOMMUYECKUMH, IPABOBBIMY U 3TUYECKUMU NPUHLUIIAMHU, KOTOPbIE OHU CYHU-
TalT 1leJieco0b6pa3HbIMU. HopMaTUBHBIE paMKH [iJisl pa3pabOTKH CUCTEM U TMPO-
1[eCCOB, KOTOpble MPUBOAAT K NPUHSATHIO aJITOPUTMHUYECKUX PellleHUH WU UX pea-
JIN3alUM HAauyMHAIOT MOSABJIATHLCS, HO OHU BCe ellle HaXOJSATCS Ha paHHeH CcTajuu
pa3paboTKX M, KaK MpaBWJIO, NPSIMO He 3aTparuBalT BONPOCHI IpaB 4esOBeKa.
Kpome Toro MHorue ocHoBaHHble Ha MW TexHOJI0rMY HAXOAATCA B 3a4aTOYHOM
COCTOSIHUU U HEOOXOJUMO JIyvllle MOHATh UX COLlMa/IbHble OCAeACTBUS, O3TO-
My BOIPOC O BO3MOXHOCTHU CO3/JaThb TaKue MPaBOBble PaMKU OCTaeTCHd OTKPbI-
TBIM.

Hamie uvccinepoBaHue HanpaBJeHO Ha BbIsBJIeHUe psfia mpobJieM B 06Jia-
CTH IIpaB 4yeJIOBeKa NpH Bo3pacTtarouier poau UM B mpoueccax npuHATHA pelle-
HUU. B 1aHHON paboTe MBI CChLIAJIUCh Ha €BPONENCKY0 KOHBEHIIMIO 110 TpaBaM
yesnoBeka (gasiee — EKIIY) [4], a Tak»ke KOHBEHIIMIO O 3alllMTE YaCTHBIX JIUI] B OT-
HOIlIEHWH aBTOMAaTHU3WPOBAHHON 00pPabOTKHU AAHHBIX JIMYHOTO xapaKTepa Ne108
Y yCOBepIIeHCTBOBaHHYI0 kKoHBeHIMI0 N2108 oT 18.05.2018 [5].

B o6siacTu npeaynpexaeHus NPeCTYNHOCTU U CUCTEMbI YTOJIOBHOTO Mpa-
BOCY Yl YCUJIMBAETCH TEHAEHLUS K UCII0JIb30BaHUI0 aBTOMAaTU3UPOBAHHbIX Me-
TOJ0B 00pabOTKM JlaHHbIX. Ha BoJIHe 6ecrnokoicTBa MO MOBOAY HallMOHAJIbHOMN
6e30MacHOCTHA NMPUMEHEHHE HOBbIX TEXHOJOTMU CTAaHOBUTHLCS 6o0Jiee 3KCTpaBa-
raiTHbIM. [locse BosiHBI TeppopucTtuyeckux atak B CIIA w EBpome nosutuku
MOMPOCUJIU UHTEPHET-MJIATGOPMbI COIUATBHBIX CETEN UCIO0Jb30BaTh CBOU aJl-
FOPUTMbI [JiS1 BbISIBJIEHUS MOTEHIMAJbHbIX TEPPOPUCTOB U JEUCTBOBATH CO-
OTBETCTBYKOLIUM 00pa3oM. HekoTopble u3 3TUX MaaTGOPM YKe HCHOJb3YIOT
WU nnsa obGHapy:KeHHUsl Y4YeTHbIX 3alMCel, KOTOpble 3arpyarwT 3KCTPEMUCT-
CKUU KOHTeHT. [loMMMO 3HAUMTEJbHOrO BJIMSHUS Ha CBOOOAY BbIpakKeHHUS
MHEHUU, IPUMEHEHHWE 3TUX AJTOPUTMOB TaKXKe CO3JaeT NpPOoO6JiEMbl B OTHO-
IIeHUHW CTaHAAPTOB CIpPaBEAJIMBOTO CyAeOHOro pa3bupaTesibCTBA, U3JIOXKEH-
HbIX B cTaTbe 6 EBpomenckold KOHBEHIMU O NpaBax 4yeJsioBeKa [4], a Takxke
CTaBUTbCA MOJ, Yyrpo3y Mpe3yMILMs HEeBUHOBHOCTH, NpPaBO Ha CBOEBpPEMEH-
HOe UHPOPMHUPOBAHUE O JeJjie U XapaKTepe OOBUHEHMs, MPaBO Ha CHOpaBej-
JIUBOe CyJebHOe pa3bupaTe/sbCTBO U MNpaBo 3auuiiaTb cebs. OCHOBHBIM
HalpaBJieHWeM MOJUTHUKKU B 00JIaCTU TNpeAyNpexAeHUss NPEeCTYNHOCTH SB-
JisieTcsl nporHo3vpoBaHue. OHO BKJIOYaeT B Cebs pa3paboTaHHble aBTOMa-
TU3UPOBaHHbIE CHUCTEMBI, KOTOpPbIE MpPeJACKa3bIBAlOT KTO MOKET COBEPLIUTH
NpECTyIJIEHUS MOBTOPHO, W IMO3TOMY [OJoKHbI MOJBepraTtbcs 6OoJsiee cy-



POBBIM HakKa3aHUAM. Takke OCylLleCTBJISeTCS NPOrHO3MPOBAaHUE MeCT COBeplue-
HUS NPEeCTyIJIEHUH B onpe/ie/IeHHbI MOMEHT BpeMeHH, 3TU JJaHHbIe UCIO0JIb3Y-
I0TCA MOJIMIEMCKUMU JJIS ONpeJieJieHUs] IPUOPUTETHOTO BpeMeHU apecra. Ta-
KHe MOAX0/ibl MOTYT ObITh KpaliHe BpeJAHbIMU C TOKU 3PEHHUS PACOBOr0 U 3THHU-
YeCKOro MPOUCXOXKJEHUSI U MO3TOMY TPeOYIOT aJleKBaTHbIX rapaHTHil. B 3aBu-
CUMOCTH OT METOJ|0B perucTpaly NpaBoOHapYLIeHUH U UX BbIOOpA, UCIIOJIb3Yye-
Mble aJITOPUTMBbI IPOTHO3UPOBAHUA MOTYT CIIOCOOCTBOBAThH MPEAB3ATOMY MPHU-
HATUIO pelleHUud U JAUCKpUMHHauuU. CaMa BO3MOXXHOCTb MX HMCHOJIb30BaHUA
BbI3bIBAET Cepbe3Hble OMACEHUS B COOTBETCTBUU CO CTaTbed 6 EBpomenckoun
KOHBEHILIMU 06 OCYILEeCTBJIEHUHU NPaB JleTel [3] U NpUHIMIa IpaBa HA paBEHCTBO
CTOPOH M COCTAA3aTeJIbHBIM NPOLECC, YCTAHOBJIEHHBbIW EBpoOINelcKuM cyZioM Io
npaBaM yeJsiOBeKa.

Wcnonb3oBaHMe aropuTMOB B TPaXKJAAaHCKOM U YTOJIOBHOM NpPaBOCYAUHU
MMeeT 1eJIbl0, B KOHEYHOM CueTe, NOoAAep>KaTb WA 3aMEeHUTh pelleHUus CyJeu.
CerozHs Takhe CUCTeMbl TECTUPYIOTCS, OJHAKO MMPOrHO3 JOCTOBEPHOCTHU OTHO-
CHUTEJIbHO HU3O0K. [I03TOMy celyac KaXKeTcs MpeXJeBpeMeHHbIM MpeAIoaraTh,
YTO TaKUe CUCTEMbI MOTYT 3aMeHHUTH cyJlel. TeM He MeHee, CYLLeCTByeT PUCK TO-
ro, YTO CUCTEMbI NOMOIIIM HA OCHOBE UCKYCCTBEHHOI'0 UHTeJIJIEKTA OyAyT Hemnpa-
BUJIBHO HCII0JIb30BaHbI.

Camas cTapast 1 HauboJiee NPOAOJDKUTEIbHAS JUCKYCCUS O IpaBax yesoBeKa
npy NpYMMEHEHUH aBTOMATHU3UPOBAaHHOW 06PabOTKU JJaHHBIX U aJITOPUTMOB Kaca-
eTcsl MpaBa Ha HENPUKOCHOBEHHOCTb YAaCTHOMW >XKM3HU. AJITOPUTMbI 06JierdyaroT
c60p, 06pabOTKY ¥ MOBTOPHOE UCIOJIb30BaHUE OOJIbIIIMX 00'b€MOB JIaHHBIX U U300-
pakeHuH. JTO MOXXeT UMEThb Cepbe3Hble MOC/Ae/CTBUSA JJIs OCYILeCTBJIEHUS MpaBa
Ha yBaKeHHe YaCTHOM U CeEMEeNHOM »KU3HU, KOTOpPOe BKJIIOYaeT B ce6s1 MpaBo Ha 3a-
IIUTY JIMYHBIX JAHHbBIX, rapaHTUpoBaHHOe cTaTbeil 8 EKIIY [4]. AAropuTMBbI UC-
MOJIb3YIOTCSA /11 OHJIalH OTCJIEXXUBAHUSA U MPOPUIMPOBAHUS JIUII, YbU PUBBIYKU
MpPOCMOTpaA 3aMMCbIBAIOTCS C MOMOIbIO ¢ailsioB cookie. C HOpMAaTUBHOM TOYKHU
3peHUs] MepBOCTENIEHHOe 3HayeHWe MMeeT MpobJieMa CorJacus I0Jib30BaTesIsl.
Ctatbss 8 MoaepHusupoBaHHoro mnpoektra EKIIY mnpsmMo ycTaHaBivMBaeT mnpaBo
KaXkKJI0OTO YyesIoBeKa He Mo/iBepraThCs pelleHrto, KOTopoe 6y/leT MPUHUMAThCS UC-
KJIIOUUTEIbHO Ha OCHOBE aBTOMAaTUYeCKON 00pabOTKM JlaHHBIX, 6€3 ero corJacusl.
Ob61eeBponelickie HOPMAaTHBHO-MIPABOBbIE OCHOBbI 3al[UThl JAHHBIX, HAllpUMep
[TocTanoBsienue EC 2016/679 o 3amuTte GU3NUECKUX JIMI, B OTHOIIEHUHN 3aIUThI
OT 00pabOTKMU MEePCOHANTbHBIX JAHHBIX U CBOOOJHOM X MepeMellleHue, KoTopas
npuMeHsieTcs ¢ Mas 2018 roza, Takke yCTaHABJIMBAKOT CTAaHAAPTHI MUCI0JIb30BAHHUSA
aJITOPUTMOB, BKJII04Yasi, BO3MOXKHO, OTPaHWYEHHOE NPaBO HAa UHPOPMALUIO UJIH J1a-
’Ke MpaBO Ha 0O'bsICHEHHE [6].

HUcnosib30BaHWE JJaHHBIX, KOTOpPbIE COAEPXKATCA B JIMYHBIX NMPOPHUIIAX, 0CO-
6eHHO npobJsieMaTudHo.[l[popuapoBaHre - 3TO MPOLECC IKCTPANOJIALUN JaH-
HbIX, OCTyNHbIX B UHTEpHeTe, NOCpeACTBOM aBTOMAaTU3WPOBAHHbBIX MPOLIECCOB
coopa MHPoOpMaLMH, a 3aTEM MOCTPOEHUS JIMUHBIX NTPOPUJIEN U UX TPUMEHEHHUS.
EcTb puck TOro, 4To npodusiv, Ha3Ha4eHHbIE YeJI0BEKY, MOTYT F€HEPUPOBATh HO-
Bble ZIJaHHbIE, a 3aTeM 3Ty UHPOPMALUI0 MOXKHO MCII0JIb30BaTh C NOMOIIBIO aJro-
PUTMOB, KOTOpbIe MOTEHIUAJBHO CO3/IAaI0T PUCK KPYMHOMACIITA6HOTO HaJ[30pa Kak
YaCTHBIMU JIMLIAMH, TaK U MPABUTEJbCTBAMU. ITY TOYKY 3peHUs nozaepxkupaeT CoBeT



no npasaM 4esioBeka Opranuszanuu O6befuHeHHbIX Halnyi, KOTOpPBIK ¢ 06eCroKo-
€HHOCTbI0 OTMETHJI, YTO aBTOMaTHU4yecKass 06paboTKa NepcoHa/NbHbIX JAHHBIX AJIS
CO3/IaHUS1 UHUBUYATbHBIX Poduieil MOXKET NPUBECTHU K JUCKPUMUHALIUU U pe-
LIEHUSM, KOTOpbIe MOTYT NOBJIMAITh HA peaM3aluIo MPaB YeJloBeKa, BKJIKYas 9KO-
HOMMUYECKUE, COLIMAJIbHbIE U KYJIbTYpHbIE MpaBa [1].

OcHoBHas npobJieMa C UCT0JIb30BaHUEM JIAHHBIX, U3BJIEYEHHBIX U3 Tpoduien
JUIsl pa3JINYHbIX Liesiel, b6ylaroaps airopuTMaM, 3aK/I04aeTcs B TOM, YTO 3TU JaH-
Hble TEPSIOT CBOW NepBOHAYa/IbHbIA KOHTEKCT. [I0oBTOpHOE HCI0JIb30BaHUE JAHHbBIX
B HOBBIX 1IeJISIX MOXKET MOBJIUATh HA UHGOPMALIMOHHY0 aBTOHOMHOCTb Cy6beKTa.

Hcnosb3oBaHMe [AaHHbIX, U3BJIEUEHHbIX U3 MPOodUIEld UMeeT NMpsIMOe OT-
HOLleHWe KIpaBy 4YeJIOBeKa Ha CaMOCTOSITeJIbHOW ompejiesieHue cBoeil uHbop-
Manuu. CyObeKT JaHHBIX, KaKk IpPaBUJIO, He 3HAeT O CaMOM NpOoQHUIMPOBAHUHU
WJIM NOCJEeAYIOIIEM TOBTOPHOM HMCIOJb30BaHUU JaHHBIX BHE MX MepBOHa4asb-
HOTO KOHTEKCTA, YTO 00JieryaeT JOCTyNn K UHPOpPMALMU 3a CYeT CHMXKEHUs 3a-
IIMThI, NPeJOCTaBJAsIEMON aHOHUMHBIMHM JaHHbIMU. KpoMe Toro, pe3ysbTaThl,
noJiydeHHbIe C TOMOIIbI0 aJITOPUTMOB NMOUCKA, MOTYT ObITh HEMOJHbIMU, HETOY-
HbIMU WJIM YCTAapEeBUIMMH, YTO NpeCTaBJIseT COO0U JIOXKHBIE CBEJIEHUS O JINLAX,
KOTOpbIe MOTYT HaHECTH UM yulep6. Takue npoduiyu MOTYT UMeTb 0COOEHHO Ce-
pbe3Hble NMOC/AeICTBUA [JiS leTel U UX OyAyleN )KU3HHU.

Ucnonb3oBanrve U okasbiBaeT cyllleCTBEHHOE BJIMSIHUE Ha MPaBO MOJIY-
YaThb ¥ pacnpoCcTpaHsATh UHPopManuo. PuabTpaiys KOHTEHTA B CETU UHTEPHET
MOXXET Cepbe3HO0 NMOCTAaBUTh MO/ yrpo3y 3TO MpaBo, a TakKXKe CBOGO/Y BblpaXke-
HUs MHeHUU. B cooTBeTcTBUU co cTtaTber 10 EKIIY nrobasa mepa ¢uabTpanuu
WM yJajeHus, KoTopas GJIOKUpYyeT JOCTYN K KOHTEHTY, [J0JKHA OBbITh Mpeay-
CMOTpEHa 3aKOHOM, Ipecje[oBaTh OJHY U3 IeJied, yKa3aHHbIX B cTaTbe 10.2 u
ObITh HEO6XOMMON Mepol B leMOKpaTUdeckoM ob1iecTBe [4]. CorsiacHoO npele-
JfeHTHOMY npaBy EBpomnelickoro Cyzia 1o npaBaM 4eJioBeKa, Jl060e orpaHuYeHH e
CBOOO/bI BbIpaXXEHUS [OKHO COOTBETCTBOBATh HACYLHOW COLMAJIbHOW HeEOO6-
XOJUMOCTHU M ObITh COpAa3MepPHBbIM MpecjeyeMoi 3aKoOHHOU 1ead. OJHaKo yja-
JleHWe KOHTEeHTa Ha IJIaTPopMax COLUAJBbHBIX CETEM YaCTO OCYILECTBJSAETCA C
MOMOUIbI0 MOJIyaBTOMAaTUYECKUX WJIA aBTOMAaTHU3UPOBAHHBIX MPOLLECCOB, YTO
HaNpsIMyI0 BJIMsSeT Ha CBO6GOJY BbIpaKeHUs U CO3JaeT MpobseMbl B 06J1aCTH
BEPXOBEHCTBA 3aKOHA (3aKOHHOCTb U COPAa3MePHOCTh). XOTS KPYIMHbIE COLlMAb-
Hble ceTH, Takue Kak Google uau Facebook, yacTto yTBepxkaaroT, 4TO yAajieHue
BCEr0 KOHTEHTA BbINOJIHAETCS JIIOAbMU, 3TOT NPOLECC B 3HAUUTENbHON CTENEHU
aBTOMaTU3UPOBaH U OCHOBAH Ha M0JIyaBTOMAaTHU4YE€CKOM ONlepalLui.

HcnoJsib30BaHME aBTOMAaTU3UPOBAHHBIX aJITOPUTMOB U CUCTEM pPEKOMeH/ia-
JMH, CIOCOOHBIX CO3/aBaThIIOJIHOCTbIO M30JIMPOBAaHHOE MPOCTPAHCTBO, B KOTOPBIX
JIIOJIA BUJAT TOJIBKO NMOATBEPXKAAIOLLYI0 UX MHEHHE MH(OpPMALIUIO, MOXKET OKa3aThb
OYeHb BaXKHOE BJIMUSIHME HA JIEMOKpATHUYEeCKUe MPOLEeCcChl B 00IeCTBE. ITO MOXET
VMMeTb pellaroliee 3HaUeHre, 0COOEHHO B KOHTEKCTe BbIOOPOB. Ec/iv ¢ MOMeHTa mno-
sIBJIEHUS] UHTEPHETA YTBEPKAA/I0Ch, YTO OHJIAWH KaMIIaHWU U COLjMaJ/IbHbIE CETH MO-
I'yT U3MEHUTDb CNOCOObI MPOBEJIEHUSI BEIOOPOB, TO TOJILKO B IOCJIe/JHEEe BpEMs YHU-
BEPCUTETCKHUE MCCJIEJOBAaHUS MOKa3a/lM B KaKOM CTeleHW OpraHU3alMs U OHJIANH
KOHTEHTA Ha IJ1IaT(GOopMax COLMAIbHBIX CETEN MOTYT ONMPOKUHYTh I'0JIOCOBAHUE.



[loHAATUE MCKYCCTBEHHOI0 MHTEJIJIEKTa IOHUMAaeTCs M0-Pa3HOMY B 3aBU-
CUMOCTHU OT TOTO, MUCHOJIb3YEeTCA JIU OHO B Kpyrax MpaBOCYyJAus, TEXHOJIOTUH U
0011leCTBEHHbIX HayK. ITO TaKXKe OTHOCUTEJIbHO HOBas 06Js1acTb. Ero BausHue Ha
ocylleCcTBJIEHUE NIPaB YeJI0BeKa U pa3BUTHeE 061ecTBa B 1[eJI0OM TOJIbKO Ha4MHa-
eT MOBbILIATh YPOBEHb OCBELOMJIEHHOCTH I'PAXK/AaH.

[IpruMeHeHMe CTaHIapTOB B 006J1aCTH MPaB YeJIOBeKa MMeeT BaXKHOe 3HAaYEHUE,
IpY MCNO0JIb30BaHUU Y pa3paboTke UM nockosbKy OHM 06ecreyrBaroT, B I0MOJIHE-
HU€e K rapaHTHSM NPO3PavyHOCTU U NMOAOTYETHOCTH, FapaHTHUIO TOTrO, YTO BCe IpaBa
OyayT 3GPeKTUBHO yUUTHIBATHCA B aBTOMAaTU3UPOBAHHBIX CUCTEMAaX NPUHATHSA pe-
meHud. Ha Ham B3rsigj HEOOXOAMMO CTaBUTb MMEHHO 4YesiOBeKa U ero mpasa B
LEHTp Mpolecca pa3paboTKHA TEXHOJIOTUH, U 9PEKTUBHBIX Mep [Jisl UX PEryJaupo-
BaHHU{, YTOObI B CJy4yae HapylLleHUs], 00ecrneyuTb BO3MOXKHOCTb MPaBUTEJIbCTBA
BMeUIaThC, /11 3aLATHI IPaB YeJI0BEKa.

[Ipexxzie Bcero, ecTb omnpeziesieHHble 006/1aCTH B3aUMOJEUCTBUSA 0061ecTBa
Y 4eJIOBEKQ, IJle IPUHATHE aJITOPUTMUYECKUX pellleHUU He pekoMeHAayeTcsd. He
caefyeT IMoJiaraTbCsl Ha Ype3MepHYH 3aBUCHMOCTb OT aBTOMaTU4eCKOW obpa-
O0TKMU [JaHHBIX U aBTOMATHU4YECKOTO MPUHATUS pelleHUui AJs1 COJeNCTBUSA pas-
BUTHIO O0ILlECTBA U pelleHHs] HOBBIX CJOXHBIX 3a/ad AJis OyAyluX NOKOJEeHUH,
NOCKOJIBKY 3TO MOXeT MPUHECTU OoJiblie BpeZa, 4eM noJib3bl. [loaToMy KpaliHe
BaXKHO 06€CNeYUThb, YTOOBI B KJIIOUEBBIX 00/1aCTAX, I/le aBTOMaTU3aLUs He NpeJ-
CTaBJISIETCA LeJ1eC006Pa3HOM € TOYKHU 3peHUs MpaB YesJ0BeKa, OHA HE HCII0Jb30-
BaJIACh.

[IOIMTUKU [OJKHBI CTPEMUTBCSA K TOMY, YTOOBI 3TU TEXHOJIOTUU UCIOJIb-
30BaJIUCh B COOTBETCTBHM C MPHUHLUIIOMIIEPBEHCTBA YeJ0BEKA, U YTOObI HALIU
Bce 6oJiee U 6oJiee TeXHUYECKHE 00IlecTBa ObLJIM CIPOEKTHPOBaAHbI, B MEPBYIO
ouepe/ib, AJil TOr0, YTOObl TAapaHTUPOBATh KaXA0My 4yesioBeKy 3dPeKTHBHOE
OCYyLLeCTBJIEHHE U peaJn3alHyIo ero npas.

B 3TOl cBfI3W, MO HallleMy MHEHHI0, 1Lie/1ec000pa3HO Ha HalMOHaJIbHOM
YPOBHEe 00€ecreunTh 3aKOHOAATe/IbHOEe 3aKpeNJieHUe MOHATUS UCKYCCTBEHHOTO HH-
TeJIJIEKTA, a TAKXKe OIpele/IUTh CTpaTeruo ero pa3sutud. B tekcre [lekpera [Ipesu-
neHTta Pecniyosnku Benapych Ne8 ot 21.12.2017 «O pa3BUTHH LUPPOBOK 3KOHOMHU-
KH» YK€ UCIO0JIb3yeTCsl TEPMUH «MCKYCCTBEHHbINM MHTEJJIEKT», OJJHAKO He PacKphbI-
BaeTCs caMo MOHSATHE AaHHOro TepMuHa. Co3/laHue 0COObIX YCJIOBUU JJ1sl lesiTe b-
HOCTHU Ha TeppuTopuu Pecnybsinku benapych [lapka BbICOKMX TE€XHOJIOTMH, paBHO
KaK U CTPEMHUTEJIbHOE pa3BUTHE B Hallled CTpaHe LU(POBBIX CUCTEM, MO3BOJISIOT
CesaThb BBIBOJ, O TOM, UTO TEXHOJIOTUH, IOCTPOEHHbIE HA OCHOBE WCKYCCTBEHHOIO
VHTEJIJIEKTA, B CAMOM OJIvbKauilieM OyylieM IPOYHO BOMAYT B Hallly IOBCEJHEBHYIO
KM3Hb. TakxKe, M0 HalleMy MHEHHWI0, HeOOXOZMMO Ha 3aKOHOJATEJbHOM YpPOBHE
00ecnevyrTh 3al]MTy IpaB YesIOBeKa C y4eTOM HeU30eKHOr0 BHEAPEHUS B OJIKal-
11eM OyAyIIeM UCKYCCTBEHHOTO MHTEJJIEKTA BO BCe CPephl 0011ECTBEHHOM KU3HHU.
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CYAEBHbBIM ITPENEAEHT KAK OB’ BEKT
KOMIIAPATUBUCTCKOI'O AHAJIN3A

boukoe A.A.
Bumeb6ckuli 2ocydapcmeeHHblll yHugepcumem umeHu I[1L.M. Maweposa

[Ipo6siema McTOYHHKOB (POpM) MpaBa SABJSETCS OJHOM M3 CaMbIX JUCKYCCU-
OHHBIX B 00Illel TeopuM MpaBa. ITO CBSA3aHO C MHOT0ACMNEKTHOCTBIO, CJI0XKHOCTbIO
BOIIPOCA, HAJIMYKMEM PA3/IMYHBIX M0AX0/10B. CyliecTBYIOT 0pHuIlMaIbHO TPHU3HAHHbIE
HMCTOYHUKU U HETUIMYHbIE, IPUMeHsieMble Ha MPAKTHKe, TaKWe KakK: MOCJAaHUs TIJia-
Bbl rocyJlapcTBa Hapoay U [lapsamMeHTy, MporpaMMHble BbICTYIJIEHHUS, TIPOTOKOJIbI
nopydyenui [Ipe3ujieHTa, pacnopspkeHus [Ipe3uieHTa Bo BpeMsi pabovyuX MOE3/10K B
peruoHsl, nocjaaHust KOHCTUTYIMOHHOTO Cy/la, Pa3/IMuHble KOHIENTYa/IbHbIE JOKYMEH-
ThI U Jp., ABJISIOIIMECST peaJlbHOM OCHOBOM NMPUHATHUS pellleHuH. Peub uileT 0 HopMax
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NpaBa, 00 beKTUBUPOBAHHBIX B OPUANYECKUX JOKTPUHAX, GOpPMYyJiax BEJIUKUX IOpU-
CTOB, NIPABOBBIX 00bIYASAX, IPUHIMNAX IPpaBa, HOPMATUBHBIX PAaBOBBIX JOTOBOpPAX,
IOPUANYECKUX (CYy/1eOHbIX) MpelleIeHTaX, HOPMAaTHBHbIX TPABOBbIX aKTaX.

[IproputeThl U 3GPEKTUBHOCTb UX HCIOJIb30BAHUS 3aBUCUT OT UCTOpHUYE-
CKOTO0 Mepuo/a, TpaAului, 0COOEHHOCTEN HAllMOHA/NbHOW KYJbTYpPbl, IPHUHA/JIEXK-
HOCTU K OIpe/ieJiIeHHOW NMpPaBOBOM ceMbe. BHMMaHHe K UCTOYHUKaM (popmam)
NpaBa, KakK U MpaBy B 1[eJIOM, aKTUBU3UPYETCSA B MEPHUOAbI BaXKHbIX COLIUAJIbHbBIX
COOBITHUU: NePeBOPOTOB, PEBOJIIOLIMK, BOMH, 60pbObI 32 HE3aBUCHMMOCTb, U30Upa-
TeJIbHbIX KOMIIAaHUM, pedepeHaAyMOB, ABUKEHUM MacCOBOro NMpoTecTa U T.A. JTO
UKJ/IM4YeCKasi, BO3pacTarllas U 3aTyxarllas KpUBas, KakK PosiBJIEHUe CHHepPreTH-
YeCKOTr0, BEpOSITHOCTHOI'O XapaKTepa pa3BUTHs 001ecTBa. Ux npuMeHeHUe 3aBU-
CUT OT JIETaJIbHOCTH Y JIETUTUMHOCTH NPaBa, BOIJIOIIEHUS U peasii3allMi Ha NpakK-
THUKe eCTeCTBEHHbIX IIPaB U CBOOO/, YeJIOBeKa, rapaHTUPYeMbIX IOCyZapCTBOM, CO-
3HATEJIbHOCTU U aKTUBHOCTH HapPOJHbIX Macc.

Ocoboe MecTo cpefd UCTOYHUKOB (popM) MpaBa 3aHUMaeT CyAeOHbIN
npenesieHT (CyAelcKoe MpaBo), OTJWYAKOLUICA cCBOeoOpa3ueM U CrenypuUKOH,
IIMPOKO pacCHpOCTPaHEHHbIM B cucTeMe 06ulero npasa (commonlaw). TpeTb
HaceJIeHUs MUpPa OTHOCATCS K JAHHOU CUCTeMe.

CynebHblil npeneZieHT (OT JiaT. precedent — uayuMi Biepeiy, NpesiecTBy-
IOLMI), C/Iy4yal, UMeIoIUi paHHee MeCTO U CAyKallii MPHMepPOM WJIM OTpaBja-
HUEM [ noc/ieAyoniux caydaes [8, c¢. 398 - 399]. 3to 6bL1a ocHOBHasA ¢opma B
paboBiajiesibyeckoM U deolaIbHOM 0611lecTBe. B HacTosiliee BpeMsi OH SIBJISIETCS
OCHOBHBIM UCTOYHHUKOM IpaBa B aHIJIOCAKCOHCKOW PaBOBOW CUCTEME.

AHrJI0CaKCOHCKasi MpaBoBasi CUCTeMa JeJUTCA Ha JIBe BETBU: aHIJIMHCKYIO
(Bruitovarouyto Anrauto, Upnanauto, Kanagy, ABcrpanui, HoByro 3enanguto, UH-
auto, Hurepuio u 36 rocynapcTB 4JieHOB O6pUTaHCKOro cogpykectBa (bepmygpi,
®onbkaenapl, ['mbpantap, octpoB CBsaTol EjieHbl U T.[.) U aMepUKAHCKYIO, Ky/a
BXO/JIUT aMepPUKAaHMU3UPOBAHHAsA BEPCUS aHTJIMKCKOTo npaBa B 49 wtatax CIIA.

[To MHeHuwo npod. JL.U. [leTpakuIiiKoro, pelieHus: CyAeul U Cy[O0B Bbl-
CTYMaT pa3/IMYHbIMU BH/AAMU paBa: 3aKOHHOTO MpaBa, KOrja CyAbu NpaBUJib-
HO UJIM HeNPaBUJIbHO TOJIKYIOT 3aKOHbI, MMPHUMeHs s MpaBo, 06bIYHOI0 NMpaBa, ec-
JIU OHU PYKOBOJICTBYIOTCSI HAPOJAHBIMU 06bIYasiIMH, HHTYUTHUBHOTO IpaBa, ec/au
OHM pelularT MoJJjiexalllie BONPOChl IO COBECTH, CIPaBeJJIMBOCTU. ITO MOXKET
ObITh MpOSIBJIEHME He MpaBa, a OecnpaBUsl, XPOHUYECKUM KU CACTEMATUYECKUM
HapylleHueM IMpaBa, ecld Cy/[bl pellalT MoJJiexallhe BONpPOChbl HeJoOpoco-
BeCcTHoO [7, c. 453].

Takum o6pa3oMm, OpUAUYECKUH NIpeLie[leHT — CBOero poja obpasel, HopMa,
NpaBUJIO NOBEJIEHUSA [JiISl pPellleHUs] aHaJOTUYHOro puaudeckoro aesa. OH co-
3/laeTCcsl HEMOCPeJACTBEHHO CyZbE BO BpeMsl Ipoliecca OCylleCTBJIeHUs1 IPaBo-
cyaus. B paMkax 10opuiM4ecKoro npeneseHTa MOXKHO FOBOPUTh He TOJIBKO O Cy-
JleOHOM Mpelle/leHTe, HO U aIMUHUCTPAaTUBHOM, KaK pelleHUU a[]MUHUCTPATHUB-
HOTO OpraHa, MoJiy4yuBlllee 3HaYeHUe HOPMbI IpaBa JJisl BCeX aHAJIOTUYHbIX JieJl B
OoyayieM. 3TO MNPOUCXOJUT IOTOMY YTO, 3aKOHBI, KOTOPbIMH PaclnoJsiaraloT CyAbU
B CTpaHax 0011el CUCTeMbI IPaBa, HOCAT HACTOJILKO 00001EHHBIN XapaKTep, YTO
pelIMTh KOHKPETHOE PUJHUUYECKOE JIEJI0 HAa UX OCHOBE He BCerja MpejcTaBJs-
€TCsI BO3MOXHbIM.



B pas/sMyHBIX CTpaHax aHIJIO-CAKCOHCKOW MPaBOBOM CUCTEMBI HOpUAUYeE-
CKUU NpelneeHT NpUMeHseTcs mo-pa3HoMy. CorsiacHO oblieMy npaBuJly, ob1ie-
006513aTe/JIbHbIMU SIBJSIIOTCS TOJIbKO IOPUAHWYECKHE NpPeELEJeHThl CY0B BbICIIUX
vHcTtaHui.B KaHaze - aTo BepxoBHbil cyn Kanagber u @enepanbubiil cyg Kana-
Jibl. B AHr/IMKM - cucTeMa Ccy/leOHbIX UHCTAHLIMM, 060'beIMHEHHBIX eJUHbIM Bep-
XOBHBIM CyJioM AHIJIMU M Y3sbca (KoTopbid ¢ 1 okTsa6psa 2009 r. aBssieTcs HO-
BbIM Cy/JleOHBbIM OPraHOM, BBINOJHAKWINUM QyHKIMHU [lanaTel jopaoB). OH BKIIO-
yaeT TpU caMocToATesabHbIX cyaa: Cya Koponsl, Beicokuit cyg u AnenisiioH-
HbIM cya. Kaxablii M3 HUX, 06Jajiasl onpe/ie/ieHHOW IOPUCAUKIIMEN, HE TOJIbKO
NpUMEHSET, HO U OJTHOBPEMEHHO CO3/a€eT MpPaBo.

B CIIIA, B cuiy ocobeHHOCTEN PeiepaTUBHOTO YCTPOUCTBA CTPaHbl, pa-
BWJIO Npele/leHTa He JEUCTBYeT TaK CTPOro: Bo-nepBbiX, BepxoBHbik Cyx CLIA u
BEPXOBHbIE Cy/ibl IITATOB He 00f13aHbI CJA€J0BaTh COOCTBEHHBIM pELIEHUSM, U
MOTYT UMETh UHYIO IPAKTHUKY; BO-BTOPBIX, LITAThl HE3aBUCUMbI U KaXK/Ibld UMe-
eT COOCTBEHHYI0 Cy/leOHYI0 CUCTeMY, U, CJieJloBaTeJbHO, MpeLeJleHTHYI0 NMpak-
TUKY. [I[puMepoM OpUAUYECKOTO TMpele/leHTa, 06ecrneyrnBalolero KOHCTUTY Y-
OHHOEe paBHONpaBUs MYXYMH U xeHIUH B CIIA, MoxeT cayXuTb cyJeOHbIN
npeueaeHT 1977 r. no aeny PosvcoH. PosincoH He 6bl1a NpUHSTA HA paboTy THo-
peMHBIM HaJi3upaTeJsieM, TaK KaK, 10 MHEHUIO COOTBETCTBYIOILEr0 TIOPEMHOTO
HayaJIbCTBa, He MOJX0/WJa JJisl 3TOW pabOThl N0 CBOUM (PU3UYECKHUM MapaMeT-
paM (Bec okoJio 54 kr, pocT 160 cM). KpoMme Toro, okpy»kHoi cy[i, oTKa3biBasi Po-
JIUCOH B MCKE K TIOPEMHOMY Ha4aJIbCTBY, YKa3aJl, YTO OHa KaK >XeHIIAHA MOXeT
NPOBOLMPOBATh 3aKJIUYEHHbIX K HalaJeHHWI0 Ha Hee Ha CeKCyaJlbHOM MOYBE.
BepxoBHbii Cyn CIIA yaoBsieTBOpUJ UCK POJIMCOH, yKa3aB, YTO OKPYKHOU Cy/[
ommnbcs, pa3fenuB JpeMy4yui npeapaccyiok. Eciu 3ak/o4yeHHble OyAyT Hapy-
math [IpaBusa pacnopsfka, HanajaTh Ha HaZ3UpaTeJsien - UX cjlejyeT HaKa3bl-
BaTb, HO Ha 3TOM OCHOBEe HeJib35l JUCKPUMHUHHUPOBATh KEHIIUH U JIULIATh UX
npaBa paboTaTh B KayeCcTBe THOPEMHbIX Haj3upateseil. 060CHOBAaHHOCTb MpHU-
MeHEeHUs CyJleOHOro mnpelefeHTa Jisl pellleHUus KOHKPETHOr0 M aHaJIOTUYHBIX
CIIOPOB, 0O'bSICHAETCS CAeAYIOIMMY MOMEHTAMMU:

1) npo6esibHOCTBIO MpaBa, KOrja OTCYTCTBYET COOTBETCTBYMOIIAS WU
cxonHada HopMa B HIIA;

2) KOJIIM3MOHHOCTBIO MpaBa, MPOTUBOpeYUsiMU HOpM pasHbiXx HIIA, pery-
JINPYIOLHUX OJJHU U T€ e 001 eCTBEHHbIe OTHOLLEHUS;

3) OLLleHOYHBbIM XapaKTepOM NOHATUN B HOPMAaTUBHOM IIPaBOBOM aKTe.

CTOPOHHHUKHM CyJeOHOro MpelneJeHTHOr0 IMpaBa OTMEYalT TaKUe €ero
IJIIOCBI KaK 6oJiee TUOKWM U MeHee abOCTPaKTHbIM XapaKTep NpPaBOBbIX HOPM
WAYIIMX OT XU3HU. [[DPOTUBHUKU yKa3bIBAOT Ha OOJIbLIYI0 KAa3yHUCTUYHOCTb U
MEHBIIYI0 ONpe/leJIEHHOCTh MPAaBOBbIX HOPM, KOTOPBIE CYyJIbU /i1 CEDS XKe U CO-
3/1a10T, YTO MOXET BbI3BaTh CYO'b€KTUBU3M U IIPOU3BOJI.

AHrsiviickve cyApl IPUHUMAIOT pelleHUs1 UCX0/1s1 U3 ONpeJieiIeHHbIX Mpa-
BUJI. JIt060M mIpelefeHT COCTOUT U3 JBYX 4YacTeW: OCHOBaHHe pelleHUd (rati-
odecidendi) u nonyTHoe cka3zaHo (obiterdictum). O6s13aTesibHOE 3HAYEeHUE UMe-
eT TOJIbKO NepBas 4acCThb, TA€e U3JlaraloTcsd HOPMbI NpaBa, Ha OCHOBE KOTOPBIX
ObLJIO pa3pelleHo /ies10, MO3TOMY 33/la4ya HPUCTA 0OHAPYKUTb U BBIJEJUTb OCHO-
BaHHUe pellleHUs. Bornpoc o crnoco6ax Bblie/IeHUsI PA3/IMYHBIX YacTel mpele/ieHTa



He [BJIeTC OKOHYATeJbHO PEelleHHbIX U 3aBUCUT OT yCMOTpeHUs cyAbu. Ilo-
3TOMY HeJib351 CUMTaTh, YTO PABUJIO MpeLe/ieHTa CKOBbIBaeT CyAbl0. MHoOro 3a-
BUCUT OT €ro CO6CTBEHHOTO YCMOTPEHUS U BbIOOpPA M3 HECKOJIbKUX Mpele/ieH-
TOB TOTO, KOTOPbIM C TOYKU 3peHUs Cy[bHU HauboJiee NOAXOAUT JJisl pacCMaTpU-
Baemoro jeJa [4, C. 394].

PewieHue cyby onvpaeTcs He TOJIbKO Ha NpeleleHT, HO U 3aKOH, KOTO-
pbIl TOJIKyeTcs1 cyAebHbIMU opraHaMu. C koHna XIX Havasa XX BB. Bo3pacTaeT
3HaYeHHe 3aKOHOJATeJNbHbIX U a/IMUHUCTPATUBHBIX aKTOB, 00JIbIIOE 3HAYEHUE
NpUOOpeTAIOT MapJlaMeHTCKUE CTATyThl — 3aKOHOJaTeJIbHble aKThl, IPUHHUMae-
Mble nmapsjamMmeHToM Bennko6putanuu. B XX B. pe3ko Bo3pocsa poJib Jeaerupo-
BaHHOTO 3aKOHO/IaTeJbCTBa, 0COOeHHO B cdepe 06pa30BaHUSA, MeJULIMHCKOIO
00CIy>KMBaHUSA, COUAJIBHOTO CTPaxOBaHUs. MHOrMe aKTbl MPUHUMAIKOTCS MUHU-
CTepCTBAMH U JPYTUMH OpraHaMH yIpaBJieHHs], YIIOJTHOMOYEHHbIMH NapJIaMeHTOM.

OrpoMHoe BJiMsiHUE HA npaBoBYylo cucTtemy CIIA okasasio aHTJIMHCKOE KO-
JIOHUAJIbHOE TPaBo, a TakXke NpaBoBble cucTeMbl Ucnanuu, lonmnangun, @paH-
UM U UHBIX TOCYZlapCTB, KOJIOHUU KOTOPBIX CYIIeCTBOBA/IA HA TEPPUTOPHUU ITOU
cTtpaHbl. [IpaBoBad cucrtema CIIA - gya/lMCTUYHA U COCTOUT U3 MpeELeSeHTHOrO
npaBa U CTAaTYTHOTO MpaBa NpU NPUOPUTeTE NpeLeaeHTa. [IpaBo - 3TO, mpexje
BCero, Cye6Has NpaKTHUKa, @ HOPMbI 3aKOHA MPUMEHSIOTCH U UCTOJIKOBBIBAIOTCA
CYyZbsIMM U OCHOBaHbl Ha NpeXHUX cyAebHbIX pemeHusax. B CIIA 51 cucrema
npaBa: 50 - B mtatax, U 1 - penepasnbHasi.

Taxke HE06XOAMMO OTMETUThH CBOOOAHOE AeHCTBUE MpeliefieHTa. Bepxos-
HbIU CyJi CTPaHbl, BEPXOBHbIE CY/Ibl IITATOB HE CBSI3aHbl CBOMMHU MPEKHUMHU pellie-
HUSIMU U pellleHUsIMU APYTUX CYyA0B. B KaXK/I0M 1ITaTe IeMCTBYeT CBOE NpeLe/IeHT-
HOoe nmpaBo. B 3akoHOJaTe/NbCTBE TMPUHATBHI TPAXKIAHCKUE, TIPaXKIAHCKO-
npoleccyaabHble, YroJ0BHbBIE, YTOJ0BHO-IIpOLieccyasibHble KogaeKcbl. Kogekc 3ako-
HoB CIIIA BKJItO4aeT B ce0s1 Bce AeHCTBYIOIIYE 3aKOHbI deiepaliu.

Cpeau OTIMYUK aMepUKaHCKOU MPaBOBOM CUCTEMbI OT aHTJIMKUCKOW, MOX-
HO yYKa3aThb Ha: 60JIbIIYI0 3HAUMMOCTb B Hell 3aKOHO/]aTe/IbCTBA M0 CPABHEHMUIO C
pOJIbIO CTATyTOB MapJiaMeHTa; 60JIbIyI0 MPUBEPKEHHOCTb KOAUHUKAIUHU T10
CpaBHEHHUIO C aHTJIMMCKUM MPaBOM; MEHbUIYIO pOJib CyZleOHOM MPaKTUKU B Mpa-
BOBOM CHUCTEME.

[Ipod.M.H. MapueHKo BblfeisieT ciiefytoliie 0COOEHHOCTH 0611ero npasa:

1. mo npupojie U COZlEPXKAHUIO — 3TO CYyZeMCKOE IPaBO, B OCHOBE KOTOPOTO
3aJI0’KEHbI pellleHUs] KOPOoJIEBCKUX (BECTMHUHCTEPCKUX) CYJIOB B AHIJVIMHM, pelle-
HUe BepxOBHOTO cy/Jia Mo BONPOCaM KOHCTUTYLMOHHOCTU WX He KOHCTHUTYL M-
OHHOCTH OOBIYHBIX («TeKyl[Mx») 3akoHOB B CIIIA, BepIUKTBI BbICIIUX CYA€OHBIX
MHCTAHLMM [0 aHAJIOTUYHBIM BonpocaM B KaHaze, ABCTpaJsiuu U APyrux aHIJIo-
A3BIYHbIX CTpaHax. CorslacHO BblpakeHUs npegcenaressa BepxosHoro cyga CIIA
3. YoppeHa, cya, TBOPUT MpaBO MO X0y CBOEHM OCHOBHOM CyZleOHOM JiesiTesbHO-
CTH;

2. SIpPKO BBIPaXKEHHBIH «Ka3yaJIbHbIM» XapaKTep JAOMHUHHUPYIOLIErO «Ipere-
JIEHTHOTO» MpaBa MpH MOJHOM WJIM OYTH MOJHOM OTCYTCTBUU KOAUPHULIMPOBAHHOTO
npaBa. 3aKOH He UMeeT CMbICJIa, IOKAa OH He UCTOJIKOBAaH Cy/1aMH;

3. He3HauMUTeJbHOE BJIMSIHME PHUMCKOrO MpaBa Ha MpOLecC BO3HUKHOBE-
HUS ¥ Pa3BUTHUS CUCTEMBI 001ET0 MPaBa;



4. mpoueccyajlbHOe NPaBO N0 CPAaBHEHUIO C MaTepUa/ibHbIM UrpaeT BeAy-
Y10 pOJib. ITO NPABO NPOLLECCYaJUCTOB U MPAKTUKOB, a3 He NPAaBO U3YYEHHBIX B
YHUBEPCUTETE MOHATUN, IPUHILIUIIOB U JJIOKTPUH. KpynHbIN I0pUCT B AHTJIMU, 3TO
He npodeccop yHUBEPCUTETA, a CY/Zibs BbILIEAIIEN U3 OPUCTOB - NIPAKTHUKOB;

5. BbICOKMH YpOBEHb HE3aBUCHUMOCTHU CyJeOHOU BJIACTU MO OTHOLIEHHUIO K
JIPYyTUM TOCyJapCTBEHHBbIM BeTBAM. CaMOCTOATE/NbHOCTD Cy/lel peajbHO rapaHTH-
pOBaHa, Kak B BONPOCax OpraHU3aly BHYTPEHHEW KW3HH, TaK U B OTIPaBJIEHUHN
npaBocy/isi. MOXXHO OTMeTUTBb BBICOKYH TEXHUYECKYI0 OCHALEHHOCTb Cy/1eOHOro
npolecca, HaJiuyue 6J1IaroyCTPOEHHbBIX 3/JaHUM U OT/EJIbHbIX MMOMEIEHUH, BbICO-
KYIO OIIAaTy TPyZa CyZeH, KOPIOpPaTUBHOCTb U COJIMJAPHOCTDb B JIeMCTBHUSAX, 3aKO-
HO/IaTeJIbHO 3aKpeIllJIeHHbIN «CyJeMCKUM UMMYHHUTET», BBICOKMA MOpAJIbHbBIN CTa-
TyC Npodeccuy, OCHOBAaHHbIN Ha UCTOPHUYECKHU CI0XKUBIINUXCA TPAAULIUAX;

6. 0OBMHMTEJIbHBIN XapaKTep cyZebHoro npoiecca (ocobeHHO B Besnkobpu-
TaHWM), KOTZa B COOTBETCTBHMU C YTOJOBHO-MPOLIECCYaJbHBIMU M TPaXAaHCKO-
npolLieccyaJbHbIMM HOPMaMM 00513aTeJIbCTBA 10 CO0pPY JA0Ka3aTeIbCTB BO3JIaratoTcs
Ha CTOPOHBI — YYaCTHUIIbI Mpoluecca, a cy/, (CyAbsi) ocTaeTcss HEUTPaIbHOM CTOPO-
HOM, 3aC/IyIIMBAKOIIEN U OLlEHMBAIOLIEeN apryMeHTbl 06erX CTOPOH (B OT/IMYME OT
«AHKBA3UTOPCKOIrO» MPOLecca pPOMaHO-TepMaHCKOW MPaBOBOW CUCTEMBI, I'Zl€ Ha CY/,
BO3JIaraloTcsl 00513aHHOCTU KaK cOOpa, TaK OLEHKU COOpaHHBIX /I0Ka3aTesbCTB). B
CUJ1y 0OBHMHUTEJILHOI'O XapaKTepa Inpolnecca B AHIVIMM He IOJIyYdJl pa3BUTUS UH-
CTUTYT rOCYyZapCTBEHHOT0 0OBUHEHMS], IPE/ICTaBJIEHHbI 0COObIMU J0KHOCTHBIMHU
Jviamu. Bmecto Hero, B ctpaHe HaunHas ¢ XIII Beka, AelcTBYOT npodeccruoHab-
Hble MPaBO3aUIMTHUKH, KOTOPbIE HE SIBJSIOTCA TOCYJapCTBEHHBIMU CJYKAlUMU U
He PYKOBOJCTBYIOTCSI MOJMTUYECKUMHU COOOpakeHUSIMU. B cucteme obiero mpasa
ObITyeT MHEHHE, YTO MaTepPHUAIbHOE MPABO YKPBIBAETCS B MPOGEIax MpoIecCcyaabHOTo
IpaBa, MO3TOMY OHO pa3BUBAETCS U YCOBEPILEHCTBYETCS HA OCHOBE Pa3BUTHUS MOC/EN-
Hero. CYuTaeTcs1, YTO HauBbICIIAsA GpopMa 3aLIUThI COJIEPKUTCS B HOPMaX MPoLeccyaib-
HOTO NpaBa, a IJIaBHble JIeHCTBYIOLIME JIUIA 00ILero NpaBa — NpoLeCcCyaluCThl: Cybl U
a/iIBOKaThbl, a HE MaTEPHUAJIUCTBI: 3aKOHO/ATEJIN U yYeHble — nmpodeccopa [5, C.260 - 271].

B o6umeM npaBe NpuoOpUTETHOE 3HAaY€HUE NPUJAETCSA NPOLLECCyaJbHbIM
HopMaM, ¢popMaM CyAO0NPOU3BOACTBA, UCTOYHUKAM [I0KAa3aTeJbCTB IOTOMY, UTO
OHU COCTaBJISIIOT OJJHOBPEMEHHO MeEXaHU3M MPaBOOOpPa30BaHUSA U MpaBopeau-
3auuu [6, C. 206 - 207].

B Pecniy6sivke besnlapych cy/1e6HbIN NpeleeHT 0pULIMaIbHO He TPHU3HAETCS
VMCTOYHUKOM MpaBa. OpuLiMasbHbIMKM UCTOYHUKAMU IpaBa sBjasawTcs: HIIA, Hop-
MaTHBHbIE IPAaBOBbIE I0rOBOPHI, IPAaBOBbIE 00bIYAY, a B C/Iy4ae OTCYyTCTBUS IPaBO-
BOM HOpPMbI B MpPAaBONPUMEHEHUMU HMCIOJIb3YEeTCSl aHAJIOTHsl 3aKOHA M aHaJIOTus
npaBa. Cy/ibsi IPUHUMAET PeIIeHUs] UCXO0/Is U3 BHYTPeHHeH yoeKIeHHOCTH.

CynebHblil mnpeuefeHT cyulecTByeT B Buje I[loctaHoBieHuid Bepxos-
Horo Cypa Pecny6auku bBenapyce ([lnenyma BepxoBHoro Cypa), B KoTo-
PbIX KOHKPETU3UPYIOTCd U JeTaJU3UPYIOTCSA 00liue HOpMbI 3akoHa. Ui —
kopp. [.A.BacuneBuy, paccMaTpuBasi CyJeOHbIM NpeleleHT KaK HCTOYHUK
NpaBa, BBICTyNAeT 3a JIerajvM3alUio CyJeUCKOro npaBa Y NOJJEpXKUBaeT IO-
3UIMI0 TeX aBTOPOB, KOTOpble CYUTAIOT, YTO CyJeOHbIM NpelLefeHT Cco3/a-
eT MPaBOMNOJIOXKEHUS], KOTOpPble OTCYTCTBYIOT B HOPMAaTHBHOM NPaBOBOM akK-
Te, U TEM CaMbIM BOCHOJIHIET TMpoOesibl B 3aKOHOJAATEJbCTBE, [aeT
pas3bsiCHEHUE (TOJIKOBaHHWE) HOPMATHBHOI'O MPaBOBOIO



akTa [2, c. 11]. [lo ero MHeHHUIO - 3TO HauboJiee THOKUK MeXaHU3M MPeo0JIEHUS
NOrpelIHOCTeN 3aKOHOAaTe s, KOTOPbIU, 0OZJHAKO, IpUobpeTaeT 6oJsiee CTaOU/Ib-
HbIM XapaKTep, KOrja «CaHKLMOHUPOBaH» CYJOM BbICIIed MHCTaHUUU. OJHAKO
OH MOKET ObITh CO3/IaH U CY/0M JIDOON UHCTAHLUH.

B fmelcTByOIEM POCCUHCKOM 3aKOHOJATEJbCTBE HallleJl CBOe 3aKperie-
HUe JIMIb MpeLe/ieHT CyJeOHOro TOJIKOBaHUSA, GOpPMHUpPyeMbli pelleHHUsIMU
BBICUIMX Cy/leOHbIX OPTaHOB, KyZia BXoAAT: [loctaHoBiaeHHns: KOHCTUTYLIMOHHOTO
Cyna PO, BepxoBHoro Cyzna PO (B HepasiekoM npoiioM Beiciiero Ap6uTpakHo-
ro Cyna P®), [lnenyma BepxoBHoro Cyaa P®, I[locraHoBieHusi EBpomnelickoro
CyJZa 1o 3aujyTe npaB YeJsloBeKa .

B Pecniy6imke Besiapych pelieHust BBICIINX Cy/leOHBIX OPraHOB HOCAT HOpMa-
TUBHBIMA XapaKTep, KOrJa aHaJu3upyeTcs, 0000IlaeTcs HOpMaTUBHasl, CyAeOHas
NpaKTHUKA, UMeIlas NpaBoNPUMEHUTENbHYI0 cieqUPHUKY (aKkTbl KOHCTUTYIMOHHO-
ro Cyza, BepxoBHoro Cyza, [loctranoBnenue [lnenyma BepxoBHoro cyaa Pecny6imku
Benapycs). Perienus cyje6HbIX OpraHoB SIBJISIIOTCS UCTOYHHUKOM IpaBa B CUJLY HesiC-
HOCTH, IPOTUBOPEUYUBOCTH WJIM HEOIpe/ieJIeHHOCTU HOPMATUBHBIX MpeANHCaHUH,
CyJ, BBIHYK/IEH KOHKPETU3MPOBaTh WU YTOUHATH COJlep>kaHue MPaBOBbIX HOPM WUJIU
co3/laBaTh HOBble HOpMbIL. HOpMaTUBHBIN XxapaKkTep UMEIOT aKkTbl KOHCTUTYIIHOHHO-
ro Cyza, IpUHATBIE B X0/le KOHCTUTYLIMOHHOIO CyZ0IPOU3BOACTBA. Peub uzeT o 3a-
K/IIOUEHUSX, IPUHUMAaeMbIX B NOps/Ke MOCJAeJYHIIEero KOHCTUTYLLMOHHOTO KOH-
TPOJIS, ¥ pellleHUsIX, TPUHUMAeMbIX B MOPsIKe 00653aTeJIbHOrO Mpe/iBapUTEITBHOIO
KOHTPOJIsI, @ TaKXKe pelleHHUsaX 006 yCTpaHeHWHU NMPaBOBbIX NPOOEJIOB, UCKIYEHUN
KOJIJIM3UM U NIPAaBOBOM HeonpeaesieHHOCTH[3, ¢. 5-16].

Posib cyziebHOro mpene/ieHTa OCTaeTCs CTaOUJIbBHO BBICOKOW B CHUCTEME
o611ero npagsa, rje oJHOBpPeEMEHHO BO3pacTaeT 3HaueHMe HOPMATUBHbBIX IPaBo-
BbIX aKTOB M UHbIX UCTOUHUKOB NpaBa. CyAe6HbIN Npele/leHT Ha NPaKTHKE, Bbl-
NOJIHSIET He TOJIbKO MH(GOPMATHMBHYIO, HO YU JOKTPHUHAJbHYIO, FrepMeHEBTHUYE-
CKyl0 QYHKIMIO NPU NMPUHATUU CYyAeOHbIX pellleHWM, 3HayeHUe obpasua. [yo-
6aJibHble U3MEHEHUS, MPOUCXOJSLIME B MUPe, TPAHCOOPMHUPYIOT MHOTHE NOJXO0-
Jibl U TIOHSITHSA TOCYAAPCTBEHHO — NIpaBoBoOM peasibHOCTH [1, C. 3-9]. ConmkeHue
M YHUQUKALMS MPaABOBbIX CUCTEM CHOCOOCTBYIOT MNEPECMOTPY U U3MEHEHHUIO
TPaJAMLMOHHbBIX MOAX0A0B. [JIaBHbIM siBJisieTCs 3QPEKTUBHOCTh MPHUMEHSIEMbIX
VMCTOYHHMKOB MpaBa MPU OCYIIECTBJIEHUN NPABOCYAMs, MOBbILIEHUU aBTOPUTETA
CYZIeMICKOTO COO0IeCTBa, YKpPeNnJeHUH 3aKOHHOCTH U IPaBOINOPAAKa.
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Y]IK 341
IJIOBAJILHBIE MEPCIEKTUBBI MEX/YHAPO/HOTO IIPABA

bypwvanos C.A.
Mockosckuli 20podckoll nedazoz2uyeckull yHugepcumem

['no6anuszayuio cielyeT pacCMaTpUBaTh KaK COBOKYIMHOCTb, B OCHOBHOM
00'bEKTUBHBIX, HO IPOTUBOPEYUBBIX U HEPABHOMEPHbIX MPOILECCOB, HANpaBJIEH-
HbIX HA pOPMUPOBAHUE €IMHOM MJIaHETAPHON TEXHOCOIUONPHUPOJHON CUCTEMBI,
3aBeplleHre KOTOPBIX JIO/HKHO MPUBECTH K KAa4YeCTBEHHO HOBOMY COCTOSIHUIO
rJ100a/IbHOCTU OOLECTBEHHBIX U UHbIX C HUMU CBSI3aHHBIX B3aWMO/eHCTBUU. B
CBA3U C TEM, YTO pa3BHUTHUE IPOUCXOAUT HEPABHOMEPHO, TO 3TO IIPUBOAUT K pa36a11aH-
CUPOBKE U HEYNPaBJIsIEMOCTH, KaK OOIECTBEHHbIX OTHOLIEHHWH, TaK U CBSI3aHHBIX



C HUMU TEXHOTEHHBIX U COLMONPUPOAHBIX B3aUMOEUCTBUN. B KOHEYHOM UTOTE,
3TO HeceT yrpo3bl YCTOMYNUBOMY PAa3BUTHUIO MUPOBOTrO COOOLECTBA U OTAEJbHbIX
rocyzapcts. IIpeacraBiseTca aKTyaJbHBIM HCCAeJOBaHHWE NEpPCIeKTHUB pa3BU-
THUA MeX/IYHapOJHOrO IpaBa B YCJOBUAX NPOTHBOPEYMBOrO Pa3BUTHUA COBpe-
MEHHbIX IJ106aJIbHBIX MPOLECCOB U Mepexoa K uudpoBoi ¢pasze nuHdopmaivoH-
HOro yKJaza. PopMupoBaHMe UHTETPUPOBAHHBIX OTKPBITBIX B3aUM03aBUCUMBbIX
0011leCTBEHHbIX IOJCHUCTEM TpebyeT KapJHWHAJbHOTO NePe0CMbICTEHUS MEXAY-
HapOAHBIX OTHOLIEHUWHW U NOKWCKAa UWHHOBALMOHHBIX HalpaBJeHUU pedopMHUpO-
BaHUA MeXJyHapOJHOTO IIpaBa B UHTepecaxX YCTOMYMBOI'0 pa3BUTHUS.

Cpezu nepBbIX UCCe0BaTe el IJ100aJIbHbIX BI3OBOB CJleyeT BbIEJNUTh
T. JleBuTTa, [Ix. MaknuHa, P. Po6epTcoHa, /l. Mesioy3a u ap. 3/1ech Takxe cjaejy-
eT oTMeTuThb BkJaf B.U. Bepnaackoro, H.[l. KonzapareeBa, H.H. Mouceesa,
K.3. lMOJIKOBCKOrO U ApPYyrUX POCCUMCKUX HcCCaenoBaTesied. BecbMa ocHOBa-
TeJIbHO IJ100a/IbHble BBI30BBI UCC/IEJ0BAJIUCh B paMKax 001eCTBEHHOr0 aHa/IU-
TUYECKOro LieHTpa PUMCKUH KJyO, KOTOpBIN yKe B epBoM JokJaze «[Ipenesnbl
pocTa» NpUBJIEK BHUMaHWE MUPOBOU OOIECTBEHHOCTHU K IJIaHETAPHBIM BBI30-
BaM. B MHBIX, TakXKe He BIOJIHE ONTHUMHUCTHUYECKUX J0KJIaaX PuMckomy Kiyoy,
TOBOPUTCS O pOCTe IJ106aJbHBIX YIrpo3 NUBUAKM3auUu. CpeZijd MHOTOYUCIEHHbBIX
NPUYUH IJ100aJbHBIX IP06JIeM obpalaeT Ha cebs BbIBOJ, 06 OTCTaBaHUM COLLU-
aJIbHO-MIOJINTUYECKON cdepbl 061IeCTBEHHBIX OTHOLWEHUN. C TOYKU 3peHUs Co-
BPEMEHHON POCCUMCKON HAyKHU CUUTAETCS, YTO rJ106asbHble BBI30OBBI OPOXK/e-
Hbl BO3POCILIUM BO3/eHCTBUEM [leITeJIbHOCTH YeJI0BeKa Ha OKpYXKaloLIyo cpeay.
BosibIIMHCTBO UccejoBaTe el MOJAOT, YTO OT pelleHUs IJ106a/J1bHbIX TP06IeM
3aBUCUT BbDKMBAaHUeE JUBUJIU3ALWH.

[ITo mHenuto W.U. Jlykaiyka, «0ocO6eHHOCTb Ha3BaHHbIX NpP0OG6JiEM B TOM,
YTO OHU ABJIAIOTCA I7106a/IbHBIMU U MOTYT ObITH pelleHbl JUIIb COBMECTHBIMU
YCUJIUSIMU TOCyZapcTB. Mex/AyHapoJHOe COO0OIecTBO JOJKHO CTaTb COOOILe-
CTBOM CIlaceHUs 4YesioBevyecTBa. [/ 3TOro He06X0 UM 60Jiee BBICOKUNA YPOBEHb
ylpaBJeHHUS COLMaJbHBIMU NPOLeCCaMU KaK Ha HAlMOHAJIbHOM, TaK U Ha IJIO-
6anbHOM ypoBHe. CyllleCTBEHHOE COBEpLIeHCTBOBAaHUE yIpaBJIEeHUS BbIJABUHY-
JIOCh Ha NepBbId MIaH»[7, c. 115-128].

B yka3aHHOM Bblllle KOHTEKCTE, aKTYyaIbHOCTb HEOOXOJMMOCTH MTOMCKA Hay4d-
HO 0O0OCHOBAHHBIX pellleHUH IJ106a/JbHbIX BBI30BOB He BbI3bIBaeT cOMHeHUM. [losa-
rao, YTO IOMCK NyTel Mpeos0JieHus I100a/JbHbIX BbI30BOB, B T.4. IOAXO0/bI K $op-
MHPOBaHUIO a/IeKBaTHOM CHCTEMbI YIIpaBJeHUs I7106a/IbHbIMU MTPOLLECCAMU, AOJKEH
ObITb OCHOBaH Ha NOHMMAHUM MX NPUYUH. 3/1eCb MOXKHO COTJIACUTbCS, C MHEHHUEM
yccenoBarTesier, CYNTAIIMX, YTO IJ100a/bHble BbI30BBI NOPOXK/IEHbI HEPABHOMEP-
HOCTBIO pa3BUTHS MUPOBOM LIMBU/IM3ALUH. B 4acTHOCTH, 0TMeYaeTcs olepexarolee
pa3BUTHE TEXHUYECKOTO MOTYILeCTBA 10 CPAaBHEHUIO C OOIIECTBEHHOW OpraHU3aly-
el, OTCTaBaHUe MOJMTUYECKOT0 MbILJIEHHs, IP06J1eMbl HPDAaBCTBEHHBIX LIEHHOCTEN
¥ HEpaBHOMEPHOCTb pas3BUTUA rocygapcrts. OfHakKo, olpezesieHHMe COLUAJIbHO-
9KOHOMHYECKOH cepbl B KaueCTBe KJII0YeBOW pe/CTaBAgeTCs CIOPHbIM. B yacTHO-
ctu A.b. Bebep B kauyecTBe IJIaBHOM NPHUYUHBI «HOBOTO MUPOBOIO OecropsijiKar»
000CHOBAHHO Ha3bIBAaeT OTCTABAaHUE «IOJUTUUYECKOH I106aJU3ali» U TOBOPUT O
Heo0XOZMMOCTH ero npeozoJienus [4, c. 3].



Takum 06pa3oM, cpei KOMILJIeKca MPUYUH TJ106a/IbHBIX BBI3OBOB 0C000
c/lefyeT BblJEJUThb 3HAYUTEJIbHOE OTCTaBaHUEe PAa3BUTHSA IJ100AJbHBIX MpOLeC-
COB B MOJIMTUYECKOU cdepe 0b611eCTBEHHBIX OTHOILIEHUH. [Ipy 3TOM € mosiuTUYe-
CKOM chepoy TeCHO CBsI3aHbl, TAKXKE OTCTAalOIIMe MpaBoBas U 06pa3oBaTesbHasA
cdepsnl, BKJIOYas pUAUYECKOe 06pa3oBaHue. B yka3aHHOM KOHTEKCTe I0J1aralo,
YTO HEPAaBHOMEPHOCTb COLIMAaIbHO-3KOHOMUYECKOTO Pa3BUTHUSA pa3JIMYHbIX roC-
yAAPCTB U PETUOHOB, a TaKXXe HecnpaBeAJIMBOCTb MUPOBOI0O 3KOHOMHUYECKOTO
obMeHa B 3HAYUTEJbHOW Mepe SBJISIETCA CJIe[[CTBUEM OTCTaBaHUA MOJIUTUYe-
CKOH, MpaBOBOM 1M 06pa3oBaTeibHOU chep 0611eCTBEHHbIX OTHOIIEHU M.

B Hay4yHOU JiuTepaType yCTOMYMBOeE pa3BuTHe (aHrJ. sustainabledevel-
opment) npejcTaB/IeHO KaK ajJbTe€pPHATUBA HEPEIeHHOCTHU MOCJAeACTBUM TJIO-
OaJIbHBIX BBI3OBOB M peaJibHOW yrpo3bl MOCJAe[0BaTeJlbHOMY PAa3BUTHUIO YeJio-
BeyecKoro coobuiectBa. Ha ypoBHe MeXAyHapOJHbIX OpraHU3anyil AaHHbIA
TEPMHH IOJIYYUJ paclpoCTpaHeHUe NocJie Jokaaja Mex/1yHapoAHOW KOMUCCUU
no okpyxarwiuei cpesae u pasputuio (MKOCP) ot 1987 roga «Haue o6iiee 6y-
ayuiee»[9]. llpeacraBaseTcs BaxkHbIM, 4To B 2015 r. Ha 70-# ceccuu ['eHepasib-
HoM accambsieeit OOH, nmocBsillieHHON YCTOMYUBOMY Pa3BUTHUIO, Obljla yTBEPXK/e-
Ha UTOTOBasl MOBECTKA I100aJIbHOT0 pa3BUTUSA Ha nepuoy nocsie 2015 r. OpHa-
KO, I/1s1 JOCTU>KEHUS 1ieJiell YCTOMYMBOI0 Pa3BUTHS JAeKJapalil He J0CTaTOYHO.
Heob6xo1Mo coBeplieHCTBOBaHUE KOHTPOJIbHBIX MEXaHHW3MOB, BKJIIOYas NpoBe-
JieHre 0030pOB Ha ypOBHE MeX/AYHAapOJHbIX opraHu3anui[1, c.65].

B.B. JlazapeB u A.X. CauJioB He 6€3 OCHOBAHUH IoOJIaraloT, YTO IJ100aIr3a-
I[1s1 OKa3bIBaeT CyIlleCTBEHHOE BJIMsSIHME Ha BCe CTOPOHBI paBa[6, c. 88]. Takxke
cnepyet coryacutbcsl ¢ K.A. BeksiieBbIM, KOTOpbIA OOG0CHOBAaHHO TOBOPUT O
B3aMMOCBS31 NPOLLECCOB IJ1I00aJU3aluy U MEXAYHAapOAHOI0 NPaBa, YTO TpebyeT
yTBEPXK/EHUSI BEPXOBEHCTBA MpaBa B MEXAYHApPOAHbIX OTHOIIEHUSX U €ro Mo-
CTOSIHHOTO COBEPIIEHCTBOBaHUA[2, c. 25].

OTAenbHOTO MCCIeJ0BaHUSA 3aCAyKMBAlOT COBPpEMEHHbIe HAy4YHbIe TPY/bI,
NOCBSILIeHHble 000CHOBAHUIO Iy06a/bHOr0 ynpaBieHus (global governance), B
1eJIsIX YCTOMYMBOro pa3BUTHSA. BaxkHOM Bexou cTas gokaan «Haiie riob6anbHoe
cocesictBo» [8]. oT 1995 r., noaroroBaeHHbI komuccueit OOH mo rio6asbHOMY
yIpaBJeHUIO U COTPYAHUYECTBY. B yKa3aHHOM KOHTEKCTe KpaliHe HeOOX0AMMO
noBbiieHUe 3¢pPekTuBHOCTY OOH U ee crenuasu3anupoBaHHbBIX yYpexJeHU. B
YaCTHOCTH, 006 3TOM roBopuTcs B Jleknapauuu ToicsadyesneTuss OOH ot 2000 r.

CieflyeT cOrJIacMTbCSl C MHEHHUEM HCCJe[loBaTesied, KOTOpble TOBOPSAT O
HE0O0XO0JUMOCTH 00beJIMHEHUs] B IMJIAHETApPHOM MacliTabe /il pellleHUs TJio-
6aJIbHBIX IPOOJIEM U Nepexo/ia K yCTOMYUBOMY pa3BUTHI0. Hanbosiee cepbe3Hble
NOJXO0/bl CBsA3aHbl C ujieell GopMUPOBAHHUSA TJ106aJbHOTO YNpPaBJEHUS U TJO-
6aJIbHOTO NpaBa, B KauyeCcTBe ero OCHOBBI. [Ipy 3TOM, r7106a1bHbIN QYyHAAMEHT
HE00X0JIUMO CTPOUTb MyTEM YKpEINJIEHUsS U MOJEpPHU3ALUU MeXAYHapOJHOTO
npaBa U ero yHUBepcaJbHbIX UHCTUTYTOB, a TaK)Ke CYIleCTBEHHOTO YCUJIEHUS UX
B3aUMO/IENCTBUS C BHYTPUTOCYJapCTBEHHBIMY IPABOBbIMU CUCTEMAMMHU.

CooTBeTCTBEHHO, HauboJiee NEpCIeKTUBHOW MNpeJCTaBJsSeTCs CUCTEMA
ynpaBJeHHus rJ106aJbHbIMU NPOIecCaMy, NpeJnojararilas yCujeHue BJIUSHUS
WHCTUTYTOB I'PAX/AAHCKOTO 061[eCTBa, MEeXAYHAPOJHbIX OpraHU3al[Ui, BKI0Yas



HeNnpaBUTEJbCTBEHHbIE, U JJAJIbHEUIIUN MOCTENEHHbIN MTEPEXO/] K HEUepapxHuye-
CKOM HECHUJIOBOM CHCTeMe yIpaBJieHUsl 00IeCTBEHHO-TEXHO-IPUPOAHBIMHU MPO-
[[ecCaMU B MHTepecax yCTOMYMBOr0 pa3BUTHS.

[losiararo, 4TO nepexo/ K ynpaBJsieMOCTA COBpEMEHHBIMHU IPOLeCCaMU Tpe-
OyeT, mpex/e BCero, MHHOBAIMOHHbIX MEXAYHAPOAHbIX U BHYTPUTOCYyAAPCTBEH-
HbIX IPaBOBBIX IPUHIIMIIOB U HOPM, a 3aTe€M U yIpaBJeH4YeCKUX UHCTUTYTOB. MHc-
XO/Is1 U3 YKAa3aHHOTO BblIllle IOHUMaHHS MPOILECCOB IJ106a/1M3alMK, MOJIepHU3aIUs
B3aMMO/IeMICTBUI MUPOBBIX MOJIUTUYECKUX UHCTUTYTOB JOJ/>KHA OBITh HalpaBJieHa
Ha UX UHTErpaluio, B3aMMONPOHUKHOBEHUE U OTKPBITOCTb. JKU3HEHHO BaXXHBIMU
ABJISAIIOTCS TeopeTHU4YecKasl pa3paboTKa, MpaBoOBOe 3aKpeIJIeHWe U MpPaBONpPUMeHe-
HUEe WHHOBALIMOHHON HECUJIOBOU (HEMOJISIPHOM) MOJENN MeX/IyHAapOAHbIX OTHO-
IIEHUH Ha OCHOBEe Kap/IMHaJIbHOTO peQOpMHUPOBAHUS MeX/AyHAapOJHBIX MpaBa U
VHCTUTYTOB, UCK/IIOYAKILAX MPUMEHEHUE TOCYJapCTBAMU CUJIbI WA yTPO3bI CHU-
JIoK[3, c. 8]. B coBpeMeHHBIX MeXAyHapOJHO-NPABOBbIX peansix HeoOXoJuM 6a-
JIAHC WUHTEPEeCcOB, KOTOPbIK /10/PKeH NMPUKUTH HA CMeHYy 6e3yCrneliHbIM MONbITKaM
HalTu 6asaHc cui [10, c. 125]. 3peck caenyet coryiacuTbes ¢ B.A. KapTamkuHbIM B
TOM, YTO «CTPOUTEJILCTBO MPOYHOI'0 MUPA, B KOTOPOM OYAYT MpeobsafiaTh He CHJIa, a
3aKOHHOCTb, peasiM30BbIBaTbCl (PyHJaMeHTa/bHble MpaBa M CBOOOJbI 4eJIOBEKA,
BO3MO>XHO JIMIIb NPU YCJIOBUHA BEPXOBEHCTBA MEXKAYHAPOJHOTO NpaBa B MEXIOCY-
JIApCTBEHHBIX OTHOLIIEHHUSIX U Ha HAllMOHAJIbHOM YPOBHe» [5, c. 14].

B KOHEYHOM uTOTE, B IEPCIEKTHUBE, C YUETOM yCUJIEHUS TJ106aJIbHBIX MPO-
1|eCCOB, MOJMTUYECKAsA OpraHu3alys 001ecTBa A0/KHA TPaHCHOPMUPOBATHCA B
IJIAHETAapHYI0 JelleHTPaJUu30BaHHYI0 HeuepapXUiecKyl HeCUJIOBYI, OCHOBaH-
HYI0 Ha YCWJIEHUU BJIMSHUS TPaXKJAHCKOr0 OOIlecTBa M JOBEpPUU, CUCTEMY
ynpaBJeHHus rJ106aJbHBIMU MPOLECCAMU B LieJISIX peaju3aliy MpaB yeJ0BeKa U
YCTOMYMBOTO YIPaBJISIEMOr0 Pa3BUTHSA YeJ0Be4eCKOU IMBUIN3aLMU. B kauecTBe
HE00X0IMMbIX YCJOBHUUM 3BOJIDIMOHHOIO Mepexo/ia K UHHOBALlMOHHOM cUcTeMe
yIpaBJieHHsl TJ100aJbHBIMH MpoLieccaMu cjeAyeT Ha3BaTb GOpMHUpPOBaAHHE 3P-
bEKTUBHBIX MEXAYHAPOJHO-MIPABOBbIX MEXAaHU3MOB peasi3aliMy MpaB KaX/10To
YyesioBeKa 6e3 JUCKPUMMHALIMHU, JOCTUKEHNE B3aUMOYBaXKeHUsI U NIPeo0JIeHUs
HETEPNUMOCTU, MUPOBO33pEHYECKUUN HEUTpanuTeT rocyaapcts [11].
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YK 347.918:341.63
K BOIIPOCY Ob AJIbTEPHATUBHBIX CIITOCOBAX PA3PEILIEHUA
CIIOPA B MEXIYHAPOZHOM ITPABE

Bemawxkosa T.B., PomaHosa M.C.
Bumeb6ckuli 2ocydapcmeeHHblll yHusepcumem umeHu I[L.M. Mawepoga

[Tog KOHGJIMKTOM MOHUMAETCS CTOJIKHOBEHHE CTOPOH, HHTEPECOB, MHe-
HUH. B Xo/1e MCTOpPUYECKOTO PAa3BUTHS, B PA3MYHBIX chepaxX KU3HU U HAYKH
3TOT TEPMUH MOJIy4yaJ HOBOE TOJIKOBAHUE, HO €ro CyTb OCTAETCS HEM3MEHHOM.
KoHQMUKT - 3TO Ha/JM4Yus MPOTHUBOPEYUU C JAOMOJHUTEJNbHBIM MPU3HAKOM HX
060CTpeHus.

[ToHsiTHe KOHQJIUKT TAaKXKe yHOTPeOJIsieTCs U B MeXAYHApOJAHOM IpaBe.
TpyaHocTb omnpejiesieHUs TepMUHA «KKOHOJIUKT» B MEXAYHAPOJHOM MyOJIUYHOM
npaBe 00ycJiOBJIeHA MPO6JIEMON HEOJJHO3HAYHOCTH TOYHOTO 3HAYEHHUS JAHHOTO
NOHATHUS JJIsT KOKA0W 00JIaCTH ero NpuMeHeHUs1 U HaJIM4KMeM 6OJIbLIOro KOJIU-
yecTBa GJIM3KHX [0 3HAYEHHIO MOHATHHN — TAaKUX KaK BOOPY)KEHHOE CTOJIKHOBe-
HUe, 60pbba, crop, arpeccusi, KOJJIM3Usl, KOHQJMKTHAs CUTYyalius, CTOJKHOBe-
HHeE, CTOJIKHOBEHHE IPOTUBOIOJI0XKHOCTEM [5].



PaccMOTpUM 0HO U3 3HAUYEHUU MOHATUSA «KOHQJUKT», KOTOPOE UCHOJIb-
3yeTcs B MeX/IYHAapOJAHOM IIpaBe — 3TO CHOP.

Cnop Kak BUJ, KOHQJMKTA CylleCcTBOBaJ U OyJAeT CyllecTBOBAaTb Ha Npo-
TS>KEHUU BCEro pa3BUTHUSA 061ecTBa. BoT U B MexXAyHapo4HOM MyGJIUYHOM Ipa-
Be MOHATHE CIIOP BCTpedaeTCs 4acTo.

OcHoBOMNOJIaralIUM NPUHLUIOB B MEX/JYHAPOJAHOM MyOJMYHOM INpaBe
SIBJISIETCSl pa3pelleHUs1 CHOPOB MUPHBIM NIyTeM, @ UMEHHO: 6e3 NpUMeHeHUs CU-
JIbl M yTpo3bl € NpuMeHeHus. cxoAs U3 JaHHOrO NMPUHIUIA CYLEeCTBYIOT pas-
JINYHBIE CIOCOOBI pa3pelleHrs CIOPOB B MeXAYHAPOJHOM MyOJIUYHOM NpaBe:

— IeperoBOpHI;

— TOCpPeJHUYEeCTBO;

- MeAuauus.

Haub6os1ee pacnpocTpaHéHHBIM CIOCOOOM pa3pelleHUsl CHOPOB SABJSOTCSA
1eperoBopbl, KOTOPbIE 3a4acTy0 NpPeACTaBJISIIT COO0U MepBbIM 3Tal yperyJu-
pOBaHUs pa3HorJacuu [5].

Eciu ke nprMeHeHUs1 IeperoBOpOB He NPUBOJUT K KeJJaeEMOMY pe3yJib-
TaTy, TO CTOPOHbI MeX/YHAapOAHOI0 CIIOpa UCMOJIb3YIOT TaKHe CIOCOObI, KaK Me-
JAiYalyvs ¥ NoCpeJHUYEeCTBO.

[locpeHMYECTBO - OAMH U3 CPe/ICTB MUPHOTO pa3pelleHus CIOPOB MeXAy
rocy/lapcTBaMu NyTEéM IeperoBOpoB C y4yacTHUEM TpeThbero rocyjaapcrna (mo-
Cpe/lHMKa) U Ha OCHOBe BBIJIBUHYTBHIX UM YCJOBUN. BblABMKEHME TOCPEITHUKOM
onpe/e/IéHHbIX NpeAJOKeHUN KaK 0a3bl JAJs MeperoBOpoB U yperyJupoBaHUsA
CIOPOB OTJIMYAET NOCPEJHUYECTBO OT IEPETrOBOPOB U MeHaLuu [5].

[Ipouenypa IlocpegHuyecTBa perjiaMeHTUpoOBaHa [aarcKUMU KOHBEHLU-
amu 1899 u 1907 u YcraBom OOH (ct. 33). CorstacHo YctaBy OOH, koHBeHLIUSM
Y CyLIEeCTBYWOIEN NpaKTUKe, NOCPEeSHUK MOXET BbICTyNaTh MO NpoCchbOe crnops-
IIUX CTOPOH, N0 COGCTBEHHON WHULMATHBE JIUOO MO MOYHUHY JlepKaB, He MpPHU-
YaCTHBIX K criopy [6].

['lapaHTOM [JOCTUTHYTOrO COrJIAIIEHUA TaKXKe BBICTyNaeT rOoCyAapCTBO-
noCpeJHUK.

006513aHHOCTSM NOCpPeAHUKA J0J/KHbl KOPPECHOHAUPOBATh 005S3aHHOCTHU
CHOPSALIMUX FOCYAAPCTB: 00eCneYrnThb MOCPeJHUKY (JIULY, IPeCTaBASA0IEMY IOC-
yAApPCTBO-MIOCPESHUK) BO3MOXXHOCTb OCYILECTBJISATb CBOU QYHKLMH; BO3/AEPIKHU-
BaTbCS OT JIeMCTBUM, HAHOCALUX YlepO AOCTOMHCTBY U CyBEPEHHBIM MpaBaM
NOCpeJHUKA; yBaXKaThb IpaBa, IpesoCTaBJeHHble eMy COrJIalleHHWEM O NOCpej-
HUYECTBE, U JIP.

[IpyuMepoM ycnemHoro nocpesHUYeCTBa MOXKET CJAYKUTb JAeATeJbHOCTb
MOCTOSIHHO JeuCcTBywWled KoMuccuy nmo mocpeHUYEeCTBY, MIPUMUPEHHIO U ap-
ouTpaxy, gerctByroen ¢ 1964 r. B pamkax Opranusanuy apprUKaHCKOroO el H-
ctBa (HbIHe AdpukaHCKUU cor3). Takoe mocpeAHUYECTBO MPHUMEHSIOChH,
HalpuMep, AJis pa3pelleHUs] MappOKaHO-a/LKUPCKOro KoHduukra B 1963 1.,
3pHONCKO-COMAJUICKOTO U COMAJIUHACKO-KEHUHNCKOTo B 1964 1.

YcnemHbIM 661710 U ocpegHUYecTBO ['eHepanbHOoro cekpetapsa OOH (ero
crelMaJbHbIX IpeJCTaBUTEJEeN ), IEUCTBYIOILEr0 Ha OCHOBe pe3oJtonuil CoBeTa



besonacHocty, 'A OOH. Tak, B 1962 r. npu nocpegHuyecTBe ['eHepaJIbHOTO CEK-
petapsg OOH Y Tana B xoze yperynnpoBanusi Kapubckoro kpusuca 6b1710 J0-
cturuyto CorJialieHre o HavyaJsie neperosopoB Mexay CCCP u CIIA.

Menuanusa — 3To 0JUH U3 aJIbTEPHATHBHBIX CIOCOOOB pa3pelieHUs CIopa,
KOTOpPBIA NpeAcTaBseT cO60M mpouecce paspeuieHUss KOHPJIUKTA MeXAy CTO-
pOHaMM NyTeM MeperoBOpPOB C y4YaCTHUEM HEUTPaJbHOTO JMLa - MeguaTopa [5].
Posib MeinaTopa OoCTaTOYHA MACCUBHA, ero LeJbI0 ABJAeTCA HaJaJUTh JUAAJIOT
Mex/y KOHQJHUKTYOIUMMY rocyZjapcTBaMu. B nepByo oyepeb MeguaTop nomo-
raeT BO30OHOBUTb MeX/ly CTOPOHAMU KOHCTPYKTHMBHBIN JHUAJIOT [/l JAaJIbHEW-
11ero peleHus crnopa.

PemieHue o npruMeHeHUH MeJHALMM MOXET HMCXOJUTb U3 CTOPOHbI KOH-
$IMKTa, a TakKe OT TPETbEW CTOPOHBI, YbU MHTEPECHI OblI 3aTPOHYTHI B X0/J€
KOH(}JIMKTA.

Mepyanua MOXKeT OCYLLeCTBJAATHCA MeXAYHApOAHbBIMU OpraHU3aLUsIMY,
rocyfapcrBamMy, ¢pusnyeckuMH Jjunamu. Hanpumep, ['eHepanbHbIA ceKpeTapb
OOH u ero pervoHaJibHble KOJIJIETH, YaCTO BOBJIeYEHbI B OCYLeCTBJIE€HUE MeJjha-
I[MHY, a TaK Kak Lesblo gedaresbHOCTU OOH aABsisieTcqa npefoTBpallleHUe U pa3pe-
HIeHUS] KOHPJIMKTOB, BO3HUKAIOIIUX MeXAYy rocyJapcTBaMu [4].

B posn MenuaTopa Takke MOKeT BBICTYINIaTbh M HelpaBUTEJbCTBEHHas
MeX/AyHapo/JHasd opraHusanus. dpkuMm npumepoM dsisgeTcda MexaAyHapoAHbIN
komuteT KpacHoro Kpecra. /lanHag opraHusanys HUKOr/Za He y4acTByeT B I1O-
JINTUYECKUX KOHQJIMKTAX, 3aTO NPUHUMaeT aKTHBHOE y4yacTHe B BOOPYKEHHBIX
KOHQJIMKTAaX, KOrjia Heo6X0JUMO OKa3aHUe r'yMaHUTapHOU noMoinu [3].

MexayHapo/ZHoe IpaBo 3allpeliaeT IPUMeHeHHe CUJIbl UJIU YTPO3bI ee NpU-
MEHEHMUsI B MEXTOCyJapCTBEHHBIX OTHOLIeHUAX. OJHAKO peasMd COBPEMEHHOU
MEeXyYHapOJHOHW XU3HU TAKOBbI, YTO IIOCTOSAHHO TO B OJHOM pervoHe, TO B Jpy-
roM, @ TO U B HECKOJIbKHX OJIHOBPEMEHHO MPOUCXOAT BOOPY>KEHHbIE€ KOHPIUKTHI.

MMeHHO TpeTbsl CTOPOHA (roCyJapCTBO) MOXKET ObITh 3aMHTEPECOBAHO B
NpUMeHEeHUU MeJMalliy, TaK KaK JJaHHas npoueaypa 0653yeT KOHPJIUKTYOLHE
rocyZapcTBa paspeuiaTb CIIOp MUPHBIM Iy TEM.

[IprMepoM siBJ/IsIeTCS1 BOOPYKEHHBINA KOHPJIMKT Mex1y BeslMko6puTaHuen u
AprentuHol 3a @osikyieHAckue ocTpoBa B 1982 r., rae MeauMaTOpPOM BBICTYNAJIU
cHavyasia CHIA B smmne roccekperapsa A. Xeura, a 3aTeM ['eHepa/sibHBIM ceKpeTapb
OOH XaBbep Ilepec ne Kyanabsp. [ns CIIA kKoHPIUKT MexAy rocyaapCTBaMU-
coro3HMKaMy, a uMeHHO 4ieHaMu HATO u Opranusanuu AMepUKaHCKHUX TOCY-
JlapCTB, 03Ha4Ya/l He06X0UMOCTb BblOOpa Mexay HUMH, HO CIIA Bcsiuecku nbiTa-
Jiocb 3toro usbexartb. OOH Henmocpe cTBEHHO ObLIa BOBJedeHA B KOHQJUKT, TaK
KaK JeMCTBUS APreHTHHbBI Ha TOT MOMEHT y»Ke NoJIy4yuau ocyaeHre CoBera bes-
ONACHOCTH, YTO BbI3BAJIO OECIOKOKUCTBO rocyaapcTB-uieHoB OOH [1].

Ho He Bcerpa, TpeTbsl CTOpOHA, KOTOpas MpejJjiaraeT pPeluTb KOHPJUKT C
NOMOUIBI0 MeJUalMH, NIOJy4YaeT NOJI0XKUTEIbHbIA OTBeT. TaKUM NPHUMEPOM fIBJISA-
eTcq cuTyauus «Herpaxzaan» B Jlateuu B 2013 ropgy. Torga 'enepasibHbIM ceKpe-
Tapb OOH Ilan ['n MyH npu3Bas IaTBUNCKHE BJIACTU PELIUTH BONPOC «KHETPAXKIAH»,
HO JIATBUKCKHE BJIACTH OTKA3aJIMCh, COCJABIIMCh HA TO, YTO CyllleCTBOBaHUE He-
rpaXkJjaH «0COObIMY UCTOPUYECKUMH YCJIOBUAMHU PA3BUTHUSA» CTPAHBI [2].



Y4acTue rocy/jlapcTB B KauecTBe MeJiuaTopa sIBJSIETCS BbITOHbIM. JlaHHOE
ydacTve AJis KaXKJoro rocyAapcTBa Bcerjia MMeeT CBOM OCOOEHHble MPUYHHBL.
Hanpumep, ykpenJieHue Mo3ULMK B OTHOIIEHUSX C 60Jiee KPYNHbIM U pa3BUTbIM
rocyapctBoM. [logTBepxaeHue ToMy saBaseTtcs Ammkup. B 1980 roay Amxup BbI-
CTyIaJl B KauecTBe MeauaTopa B KoHPukTe Mexay CIIA u Upanowm [1].

Takum o6pas3oM, yyacThe rocyZapcTB, MeXAYHAapOAHbIX OpraHU3alydil B
KayecTBe MeAuaTopa MOXXeT UMeThb pa3Hble NPUYMHbI U OCHOBAHUS, HO He BCe-
r/ja rocy/lapCTBa UMeKT BO3MOXXHOCTb BBICTYNAaTh B KayecTBe MeJuaTopa. JTO
00'bSICHAETCS HeXeJlaHUeM TOCyAapCTB-y4acTHUL, KOH(JIHMKTA BMellaTeJabCTBA
BO BHYTpPEHHHUE JieJia roCcyjapCcTBa.

MHorja npuMeHeHMe MeJUallMd U BOBCe HelesecoobpasHo. Hanpumep,
KOr/ia TOCyZlapCTBO yBEPEHHO, UTO CMOXXET BbIMIPaTh Jesio, MO0 Ha JJaHHOU
CTaJJU¥ KOHPJIMKTA KOMIIPOMUCC HEBO3MOKEH.

Eme olHOM NMPUYMHOU OTKa3a MCIO0Jb30BaTh MeAUAIUI0 B Ka4eCTBe aJlb-
TEPHAaTHBHOTIO pa3pelleHus CIopa, ABJSIEeTCA HeXeJaHWe rocyJapcTBa NpuU3Ha-
BaThb MeX/IyHapO/JHbII XapakTep KOHQIMKTA. HanpumMmep, eciu peub ujaeT o BO-
OpY>KEHHOM KOHQJIMKTEe BHYTPHU roCyAapCcTBa.

B npruMeHeHUM MeualMM IJIaBHOE UTOT, 3 UMEHHO: IpeJ0TBpalleHHe BO-
eHHbIX JIeUCTBUH, MpeKpalljeHhe BOOPYKEHHOT'0 KOHPJIHKTA.

CrnenoBaTesibHO, IPUMEHEHME MeYalUU 1jeJ1leco000pa3Ho Ha JIDOOM 3Tan
KOHQJIMKTA MeXy CTOpOHaMH. Ba)KHO, 4TOObI CTOPOHbI MOHMMAaJM MacIITa6
yliep6a, KOTOPbIM OHU NOHECYT BXO/l€ BOOPY>KEHHOT0 KOHQJIMKTA U Te 3aTpaThl,
KOTOpble BOSHUKHYT NPU pa3pelieHnU KOHPJIUKTA MUPHBIM My TEM.

Takum 06pa3oM, mpoaHaIM3UPOBAB pa3Hble CHOCOOBI paspelleHusl KOH-
GJIMKTOB, C/leiyeT OTMETHUTD, YTO MeiualUs sBJsieTcs Haubosiee 3pGeKTUBHBIM
CIIOCOOO0OM, TaK KaK:

1. Meauanysa Kak aJbTepHATUBHBIA CIOCO6 paspelleHUss KOHGJIUKTA OC-
HOBaHa Ha NleperoBopax, HO UMeeT CBOM 0COOEHHOCTHU: HAJIMYKE MeUaTopPa;

2. B oTivuuu oT mocpeAHUYECTBA TPEThE JIMIO (MeJIUAaTOp) HE HABA3bI-
BaeT CBOM CNOCOOBI pa3pelieHHs] KOHQJIMKTA, a IOMOraeT CTOPOHAM NPUUTHU K
KOHCTPYKTUBHOMY JIUAJIOTY;

3. Meauanus SIBASIETCS MUPHBIM CIOCOOOM yperyJupoBaHUsA KOHQPJUK-
Ta, a TaKXXe NMpeAoTBpallleHhe BOEHHbIX JeMCTBUM U NpeKpallleHrue BOOPYKEH-
HOT0 KOH(}JIUKTA.
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V]IK 342.722:347.926:343.121
KOHCTUTYLIMOHHOE ITPABO HA IOPUAUYECKY IO IOMOIIb:
3APYBEXXHBIH OIBIT

Bemawxkoea T.B., Xunvkesuu B.B.
Bumeb6ckuli 2ocydapcmeeHHblll yHusepcumem umeHu I[L.M. Mawepoga

HecMoTps Ha MCK/IIOYMUTENILHO BaKHOE 3HAYEHUE NWHCTUTYTA aJBOKATYyPhl
B KM3HM 4eJioBeKa (rpakJaHWHA), 0011ecTBa U rOCYyAApCTBa, B KOHCTUTYLUAX
3apy6exHbIX CTPaH PeJKO MOXXHO BCTPETUTDb YKa3aHHE Ha TO, KaK JI0/DKEH ObITh
OpraHu30BaH UHCTUTYT aJBOKATypbl. B 3TOM OTHOLIEHUWU KOHCTUTYLUH, KaK
NpaBuJio, BeCbMa JJAKOHUYHbI U B GOJIBIIMHCTBE CAy4dasix FOBOPST O MpaBe Ha
3alUTY U IOpUUYecKyto nmomolnb. [loxkanyi, B 0611eM psi/ly OCHOBHbIX 3aKOHOB
rocy/IapCTB MCKJIIOYEHUEM SIBJASIETCS KOHCTUTYUUs bpasusiuu, B KoTopoul (CT.
133 u cT. 134) UHCTUTYT aABOKATYpPbl MOJYy4YUJ JerajbHOEe KOHCTUTYIMOHHOE
obopMJieHHEe CBOero craTyca: «AJIBOKAaT HE3aBUCHM OT OpPraHOB YyMpaBJieHUS
IOCTULIMEN; OH He HeCeT OTBETCTBEHHOCTH 3a CBOM JEWCTBUA U BBICTYILJIEHUS
NpU UCMOJIHEHUU CBOMX MpodecCuOoHaNbHbIX 00S3aHHOCTEN B Ipejiesax, yCcTa-
HOBJIEHHBIX 3aKOHOM» [4, c. 405].

Tak, HanpuMep, B COOTBeTCTBUHU €O CT. 34 KoHcTuTynuu Anonnu «HUKTO
He MOXeT ObIThb 33Jlep>KaH WJIM MOJBEpPTHYT JIMLUIEHHUIO CBOOO/bI, €CIU eMy He
OyeT HeMe/lJIEHHO MpeAbsiBJeHO OOBMHEHHWE W IpeJloCTaBJeHO MpaBo 0b6pa-
TUTbCSA K aJiBOKATy. PaBHbIM 00pa3oM HUKTO He MOXKET ObIThb 3ajiep:KaH 6e3
JIOJ>KHBIX OCHOBaHUM, KOTOPbIe, IPU HaJIMYUU COOTBETCTBYIOIETO TPeOOBaHUS,
HeEMe/JIEHHO COO0OIIAI0TCS Ha OTKPBITOM 3ace/laHuU Cy/ia B IPUCYTCTBUU 3a/lep-
»KaHHOTO U ero aZiBokara» [6, c. 381].

[TonpaBka VI Konctutynuu CIIA ycTaHaB/iuBaeT NpaBuJiO, COrJIACHO KO-
TopoMy «Bo Bcex cjiy4asix yroJIOBHOTO MpecjelOBaHHWS OOBUHSIEMBIM HMEET
NPaBO Ha CKOPBIA U MyOJUYHBIN CyJ, 6€CIPUCTPACTHBIX NPUCIKHBIX TOrO LITATa
OKpYyTa, rJie ObLJIO COBEPLIEHO NPECTYIJIEHHE; IPUYEM 3TOT OKPYT AOJKEH ObITh
3apaHee YCTaHOBJIEH 3aKOHOM; 0OBHUHsIEMbIA UMeeT MpPaBo Ha HHGOPMHUPOBAHHUE O
XapaKTepe U OCHOBAHUSX 0OBUHEHHS, HA OYHYIO CTAaBKY C OKA3bIBAIOL[UMHU MPOTHUB


http://bellib.org/

HEro CBU/IETEJISIMYU, Ha IPUHY/AUTEJbHbIN BbI30B CBU/JeTE/IE€H, TOKA3bIBAIOIIUX B
ero noJib3y, U Ha MOMOIIb a/IBOKATa /i CBOEeM 3allUThI».

Konctutyuusa Ucnanuu (ct. 17.1) npoBo3r/ialaeT, YTO «KaXK/AblH YeJT0BEK
¥MeeT NpaBo Ha CBOOOAY M 6e30macHOCTb. HUKTO He MOXeT ObITh JIMILEH CBOEU
cB000/bl. Kaxk/ibll 3ajiep>kaHHbIA J10/KeH ObITh HEMeAJIEHHO U B MOHSTHOM
dbopme nHGOPMUPOBAH O CBOMX NIPaBax U OCHOBAHUSAX 3a/lepXKaHUsA, U He MOXEeT
ObITb NPUHYX/JEH JlaBaTb MOKa3aHUs. 3a/lep>KaHHOMY rapaHTUPYeTCs NOMOLIb
aJIBOKaTa NpU OCyLIeCTBJEHUHU MOJHULENCKUX U CYyJleOHbIX aKTOB B MOpPSJKe,
npeAycCMOTPEHHOM 3aKOHOM» [5, c. 348].

B KOHCTUTYLMSAX ps/Zia CTPaH NPOBO3rJallaeTcs NPaBo Ha 3aLUTY.

Tak, pegepanbnas Kouctutyuus llBeiapckoi koHdeaepaluu B pasjesie
yroJIOBHOE CyJlOIPOM3BOACTBO (CT. 32) onpegesseT, uTo «Kaxgoe nuno cuura-
eTCsl HEBUHOBHBIM /10 TeX MOp, IOKa B OTHOUIEHUU HEro He BCTYIUT B CUJY 00-
BUHUTeJbHbIN NpUroBop. Kaxxpoe o6BHHsAEeMOe M0 MMeEeT NpaBO B HaUKpaT-
YaWlIlIUK CPOK U JleTaJIbHBIM 06pa3oM ObITh MHGOPMHUPOBAHHBIM 06 0OBUHEHUSIX,
BbIJIBUTAaeMbIX NPOTUB Hero. Jluny pao/nkHa ObITh ObOecriedeHa BO3MOXXHOCTb
N0JIb30BaThCS IPAaBOM Ha 3alUTYy» [8, c. 227].

KoHctuTyuus bpasuiuu rapanTupyert, 4To «ctopoHaM (ct. LV) B cyze6-
HOM WJIM aIMMHUCTPAaTUBHOM IIPOLIECCE U BCEM MOACYJUMBIM 00eCcredyruBaeTCs
NpaBO Ha MOJIHYIO0 U CBOEBPEMEHHYIO 3alIMTY, a TAKXKe Ha HEOOX0JMMble B TAKUX
Cay4yasix Cpe/icTBa U BO3MOXXHOCTU» [4, c. 405].

B koHcTUTynuu bpasuauu 3anucaHo (cT. 24): «Bce moryT B cyzie6HOM 10-
ps/iKe eHCTBOBATh JJisl 3alUThl CBOMX NpPaB M 3aKOHHBIX MHTEPECOB. 3alllUuTa
SIBJIIeTCSl HEHApPyUIMMbIM IIPaBOM Ha JiIl060U cTaauu npouecca. CnenyaibHbIMU
yupexJeHrus MU 006ecredyruBaeTcss BO3MOXXHOCTb [JI1 HEUMYIIUX NPeAbSABJATH
VICKU U 3alMILATHCA B JIIOOOM cyjie. 3aKOH ompeJiesisieT YCJIAOBUS U CIOCOObI UC-
npaBJieHUs CyieOHbIX OLIMO0K» [4, c. 405].

Oco6HsAKOM B 3TOM psAAy «cToAT» KoHcTuTyuusa UtanbsiHCKON pecny0Jiu-
k4 U OcHOBHOM 3aKkoH OPT.

B koHcTUTYynMu UTaiuy npaBo Ha 3alUTy 0pOPMJIEHO CIOCOOOM, BJIU3KUM
K 3aKpeIJIEeHUIO JaHHOro npaBa EBponercKor KOHBEHIMeHN O 3allyTe NpaB YyeJio-
BeKa U OCHOBHbIX cB060/ 1950 r., Korjaa wopuanuyecKasi MoMoIllb BKJIOYAEeT B CeOsl
OZJHOBPEMEHHO M IPaBO Ha 3allJUTY U IPaBO HAa OPUANYECKOE NTPeICTaBUTENIbCTBO:
«BCe MOTYT B Cy/IeOHOM NOpSAKe 1elCTBOBATh JAJS1 3alAThl CBOMX MPaB YU 3aKOH-
HbIX UHTEPEeCOB. 3allMTa ABJISIETCS HEHapYyLIMMbIM NIPaBOM Ha JIl060H CTa iU Npo-
necca. CneyuaibHbIMU YUYpPEXAEHUSIMHU 00eCliedrBaeTcsl BO3MOXKHOCTb JJIs1 He-
MMYILUX NPeAbSABJISATb UCKU U 3alMIIATHCA B JIIOOOM cyze (cT. 24.)» [3, c. 423].

OcHoBHOM 3ak0H PPI" He BocpUHSAJ pacnipocTpaHeHHble GOPMbI KOHKpe-
TU3allMU NpaBa Ha NoJiyyeHHe IPUAMYECKON MOMOLU U BBEJ MHCTUTYT «J0Be-
peHHoro Jjuna». B ct. 104 OcHoBHOTro 3akoHa ®PI' roBOpUTCS 0 TOM, UTO «O KaX-
JlOM CyZleOHOM pelleHHWM C MPUKA30M O JIMIIEHUU CBOOO/bl UJIH MPOJJIEHUHN 3a-
Jlep>KaHus JOJKHBI ObITh HEMEJJIEHHO U3BeleHbl POJICTBEHHUK 33/lePKaHHOT 0
WJIM JIM10, T0JIb3YIollleecs ero foBepuem» [7, c. 68].

JloBepue SABJISIETCS OJITHOKOPEHHBIM CJIOBY «BepUThb». COBpeMeHHOe OTHOIlIIe-
HUE K Bepe CJI0KUJIOCh B pPe3yJibTaTe AO0JITOW U 3aTSKHOW O60pbObI C aBTOPUTETOM



LIEPKBU U ee MPUTSI3aHUEM Ha KOHTPOJIb HaJl BCAKUM MbllIeHUeM. Bepa acconuu-
pyeTcs ¢ nmoHaTUeM bora, ¢ peJIMrTMO3HBIMUA YYEHUSIMU U MOXKET BOCIPHMHUMATBHCS
KaK He4TO HeCOBMECTHMOe C PallMOHAJIbHBIM M Hay4YHbIM MblllieHueM. [locnesHee
NPUHATO OTHOCUTH K cpepe PaKTOB, OTAEJEeHHON OT HEKOU 00J1acTH, Jiexalllell BHe
$aKToB, rJie HeT MecTa HAyYHOMY MBIIJIEHHUIO U TPAaBUT TOJIbKO Bepa. OZjHaKo B Co-
BpeMEHHbIM MEPUOJ, TaKoe pa3jie/ieHue NpeJCcTaB/IsSeTC HeCOCTOATeNbHBIM. Eciu
Bepy HeJb3fl COIJIACOBAaTh C PAallMOHAJIbHBIM MBILJIEHUEM, €e CJIelyeT OTBEPrHyTh
KaK aHaXpOHUYECKUI NePEeKUTOK NMPeIIEeCTBYOLUX CTaAUN KyJIbTypbl U 3aMEHUTD
HAyKOH, UMeloLIel /1es10 C paKTaMU U TeOPUSIMH, JOCTYITHBIMU UHTEJIJIEKTYaIbHOMY
NOHVMMAaHUIO ¥ IPOBEPKE.

Bepa onpesiesileHHOMY Yesl0BeKY 0O6pa3yeT MOHATHUSA JOBEPHUS.

Ecin HeMenkoe 3aKOHOJATEJNbCTBO paCKpbIBAeT CYLHOCTb KaTeropuu
«IOpUJHYECKas MOMOILb» yepe3 GpeHOMEH JJ0BepHUsl, TO B aHIJIOCAKCOHCKOM Ipa-
Be JIEUCTBYET NPUHIMII «JO/PKHOW IPAaBOBOU MpPOLeAypPhI».

Cama ¢opMyJia «HajAekKallel TPaBOBOM NpPOLEeAYypbl» BeJEeT CBOE IMPOKC-
X0X/JeHue oT Besinkol xapTuu BosibHOCTeW. [lepBoHaYasibHO OHa obecrneyrBasia
CTporoe cobJiro/ieHue MpoLecCyalbHbIX MPaBUJI M0 IPaXKAAHCKUM U YTOJIOBHBIM
Aenam. [loaToMy B 001UX YepTaxX TpeOOBaHUSA «HaJJiexKallell MpaBOBOM Ipolie-
Aypbl» B chepe NpaBOCYAUs CBOAUJIUCH K MPaBy Ha «CHpaBeAJMBOe» CyfebHoe
pasbupaTesibcTBO. OHO MPEACTABJISAIO0 COO0M COCTSA3ATENbHBIN 0OBUHUTEbHBIN
npolecc, B KOTOpoM 06e CTOpPOHBI, UCTel, U OTBETYUK, OOBUHEHME U 3alUTa
¥MMeJIM paBHble MpaBa. Posb cysa orpaHuvMBasach 3ac/ayliMBaHWEM JOKa3a-
TEeJIbCTB CTOPOH U BbIHECEHHWEM pPeLleHUs Ha OCHOBEe BepAUKTa NPUCAXKHBIX. ITH
OCHOBHbIE 4YepThbl YrOJIOBHOIO MpoOLecca COXPAaHUJIWUCh U celdac, omnpenesss
HayaJ/ia NpaBOCYAus KaK Ha ¢pesiepaibHOM, TaK U Ha LUTATHOM YPOBHSIX.

EBpornelickass KOHBEHLMS O 3alllMTe NpaBa YeJ0BEKa U OCHOBHBIX CBOOOJ,
1950 r. noapaszensieT npaBo Ha IPUJHUYECKOe MTPECTABUTENbCTBO, TApaHTUPY-
eMoe 1. 1 cT. 6, ¥ IpaBoO Ha 3alMATY, FapaHTUpPyeMoOe 1. 2 CT. 6, U ATH MOAMNYHK-
TOB II. 3 CT. 6 KOHBEHI|U M.

[IpaBo Ha wpUgUYECKOe MNpPeACTaBUTEJbCTBO IMpeX/e BCEro KacaeTcs
chepnl JeiCcTBUA IpaXKJaHCKUX NpaB M o6s3aHHOcTed (m. 1 cT. 6), a mpaBo Ha
3alMTy — TapaHTHUN Npe3yMILMU HEBUHOBHOCTH (M. 2 CT. 6) U MUHHUMaJIbHOMN
NpoLeSyPHOH 3alUThI B COOTBETCTBHUH C II. 3. CT. 6.

Takum obpasom, 3a/1a4a U 1esb CT. 6 3aKJ0YaeTCs B JieraJu3al Uy npasa
Ha pUAAYEeCcKoe IpeJCTaBUTENbCTBO Y IpaBa Ha 3allUTYy.

B nanHo# cTaThe HaMU OyJleT paccCMOTpeHa cpepa JAeHUCTBUSA TOJbKO MO/ -
NYHKTA «C»: MPaBO «3alllMLAaTh Ce6s JUYHO UJIM Yepe3 NMOCPeSCTBO BbIOPAaHHHO-
ro UM CaMUM 3alllMTHUKA WJIH, €CJIM Y HETO HET JJOCTAaTOYHbIX CPEJCTB AJis OIJia-
ThI YCJYT 3allUTHUKA, UMETh Ha3HAa4YeHHOr'0 eMy 3alllUTHUKA 6ecCnJiaTHO, KOrja
TOTO TPeOYIT MHTepechl mpaBocyaus (c)», [1, c. 237] koTopoe Mo coAep>KaHUIO
BKJIIOYAeT B cebH:

- 3¢ PeKTUBHYIO TOMOIb 3allIMTHHKA U 3a04HOE IPOM3BO/ICTBO;

- KOHQU/eHIMaIbHOE 00LeHKe C 3alMTHUKOM;

- Ha3HauyeHWe 3alMTHUKA, KOTJAa TOT0 TPEeOYIT UHTEpechl MPaBOCY US
[2, c. 245].



YuuThIBasi U3JI0)KEHHOE BbIIe, CJAeAyeT CAeJaTb BBIBOALI O TOM, 4YTO
NpUHUMN obecrieyeHHs] MpaBa Ha MoJiydYeHUEe IOPUJUYECKON MOMOIIU MOJTYYUII
IIUPOKOE paCIpoOCTPaHEHHE U 3aKpelieHWe B KOHCTHUTYLIHAX 3apyOeKHbIX
CTpaH.

CTpaHbI aHTJIOCAKCOHCKOW CHUCTEMbI MPaBa CBA3bIBAIOT MPABO HA MOJyYEHUE
IOPU/IMYECKON MOMOILU C «IPaBUJIAMU JIO/DKHOM MPaBOBOM MpoLeAypbI», B KOTO-
pbIX Ba)KHOE MECTO OTBOJHUTCS 3alIMTHUKY; KOHCTHUTYI[MOHHOe mpaBo ®PI pac-
CMaTpUBaET MpPaBO Ha MOJIyYEHHUE IOPUAUYECKON MOMOIIU Yepe3 UHCTUTYT Jl0Be-
peHHOro JINIa; ppaHIly3CKOe MPaBO pacroJiaraeT MPaBUJIOM, KOTOPOe CONOCTaBH-
MO C PUHATHIM B aHIJIOCAKCOHCKOM IpaBe MPUHIIMIIOM «JJ0/LKHOM IPpaBoM Mpole-
JIypbI»: HUKTO HEe MOXKET M0/IBEPTraThCsl CAHKIIUSM, 3aTPArkBaoIUM ero JIMYHOCTD,
ero cBo60/ipl, 3aKOHHbIE MPaBa U UHTEPECH], 6e3 crelualbHON NpoLeLyphbl, TO3BO-
JISTIOIEN 3aHTEePEeCOBAaHHOMY JIUIY 3HATh BCe, YTO CTAaBUTCS €My B BUHY, IIOJIFOTO-
BUTb U MPEJICTABUTH I0BO/Ibl B CBOIO 3aLMTY; IPAaBO HAa MOJIyYeHUE I0PUIUYECKOM
MIOMOIIY MTOJTYYHJIO CBO€E Pa3BUTHE B IeATEJbHOCTH EBpomnelicKoro cyza 1o npaBam
YyeJI0oBeKa.
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COIO3HOETOCYAAPCTBO BEJIAPYCH U POCCHUH
B MUHUMMW3AIIMH NIOCJAEACTBUA YEPHOBLLJILCKOM
KATACTPO®bI

Jlemuues /[.M.
Besopycckuli 2ocydapcmeeHHbIll IKOHOMUYeCKUll yHUgepcumem

B anpesie 2019 r. 6bpL1a epeBepHYTA ellle OJiHA CTPaHUIA TParudecKou
JIETOIIUCH HapooB besapycy, YkpauHbl ¥ Poccuu: ucnosHuIoch 33 roja co AHA
OJTHOTO M3 CaMbIX JipaMaTH4YeCKUX coObITHM XX Beka - UepHOOBLIbCKON KaTa-
CTpPOQHI.

MoHusupyoleMy BO3/IEUCTBUI0 PAJJMOAKTHBHBIX O0CaJIKOB «4YEPHOOBLIb-
CKOT0» BbIOpOCa NMPSIMO UM KOCBEHHO MOJBEPTJI0Ch OKOJIO 5 MJIH. 4YesI0BeK, NPo-
»KUBawouux B 17 eBponelckux rocygapcrax. Ha teppurtopuu 6niBmiero CCCP
paZjioOaKTUBHbIE BellleCTBa BbINaJXM B OCHOBHOM TpeMs KPYIHbIMU NAATHAMU — B
Benapycu, YkpauHe U npeuMyleCTBEHHO 3anaJHbIX obsactax Poccuw, rae pac-
110J1arajlocb OKOJIO 5 ThIC. HaCeJIEHHbIX MYHKTOB.

[Io yHUKa/IbHOCTU NPOCTPAHCTBEHHON U BPEMEHHOM CTPYKTYPHI, a TAKXKe
[0 COYETAaHUI0 BHELIHEr0 U BHYTPEHHero o6JiyyeHUs, aBapus Ha YepHOObLIb-
ckoit AJC He MMeeT aHAJIOTOB BO BCEM UCTOPHUM TEXHOTeHHbIX KaTacTpod. OTHO-
CUTeJIbHAs TsKeCcTb nocjeAcTBUM aBapuu Ha YAIC pnasa Pecny6bsauku Benapych
OKa3aJlaChb 3HAaYUTeJbHO BbIIE, YeM JJis coceJHUX pecny6suk 6biBmiero CCCP:
pajiMalMOHHOe 3arpsi3HeHUe TOJIbKO OCHOBHBIM 3arpsAA3HAIOIIUM 3JIEMEHTOM Lje-
3ueM-137 c MJI0THOCTBIO Bblllle 37 Kunobekkepeseit (kKbk/kB. M) cocTaBusio 23
% OT BCell TEppUTOPHUM pecnybarKH. B 11es10M ke sSKOHOMUYeCKUH yiepb, HaHe-
ceHHbIN Besapycu B pesysibTaTe kaTacTpodbl Ha YepHoO6blabckoi AIC, olleHU-
BaeTcsl B 235 mupa. gosuiapoB CIIA. C kapThl cTpaHbl Mcue3iu 6oJiee yeM 430
HacesieHHbIX NYHKTOB. [locnenctBuss YepHOOBIIBCKONW KaTacTpodbl peasbHO
KOCHYJIMCb KaXKJ|0r0 4YeTBEepPTOro 6esiopyca, 6osee mojioBUHbI U3 118 palioHOB
CTpaHbl. A 21 palioH pecny6auku u3 117 1 ceroZjHsi OTHOCUTCS K HauboJiee ocTpa-
JlaBLIMM. 3a Noc/eaBapUUHbIA IepUO/, U3 3arpsi3HEHHbIX TeppUTOpUN Pecny6auku
Besiapych 3BaKkyupoBaHbl U oTcesieHbl 138 Thica4d yesoBek. He meHee 200 Thica4 4ye-
JIOBEK CAMOCTOSITEIbHO MOKUHYJIU TEPPUTOPHUHU PAaIMOAKTUBHOIO 3arpsI3HEHUS.

B nessax KoopAWHALUW AeSTEJbHOCTH MO MHUHUMHU3ALMU MOCAe[CTBUU
YepHOOBIIBbCKON KaTacTpodbl 3PPeKTUBHOE COTPYAHUYECTBO Mexay Pecmny6-
Jukou Besapych u Poccuiickont ®enepanueld B JaHHOW 00J1aCTM Ha4vaJoChb MO
CyLleCTBYy C MOMEHTA NPUOOpeTeHUs MMHU CTaTyca He3aBUCHMBIX I'OCYAApPCTB.
AKTya/bHOCTb COBMECTHBIX J€MCTBUM U YCUJIUH JIBYX CTPAH B 3TOU chepe 06yC/I0B-
JIeHa, peXx/ie BCero, 3HauuTeJbHbIMU MaclITabaMy PaiIM0aKTUBHOTO 3arpsi3HEHUS,
JI0JITOBPEMEHHBIM U KOMILJIEKCHBIM XapaKTepoM 3a/ay 3all{UThl HaceJeHUs U pea-
OUIMTALMU PaZJMOAKTUBHOTO 3arpsi3HEHUS] TEPPUTOPUI, MO0 HA Pa/JHOAKTUBHO 3a-
I'PsI3HEHHBIX TEPPUTOPUAX 060UX FOCYJAPCTB NPOJO/DKAIOT MPOKUBATH 0KOJIO 3,5
MJIH. yeJsioBeK ( B Poccum - 1,8 MaH,, B Besiapycu - 1,7 muiH. det.). Ecoin B 1990-1991
IT. Npo6seMbl MUHUMMH3ALUW NOCAeACTBUM YepHOOBLIBCKOW KaTacTpodbl B



Pecnybsinke Benapycb u Poccuiickorn ®Pespepanuu pemasack B paMKax Halyo-
HaJIbHbIX MEPONPUATHN M MPOrpaMM Ha OCHOBE COOCTBEHHOW HOpPMaTHUBHOM
NpaBOBOM 6a3bl, TO B NMOCJeAyIOIIMe oAbl JaHHas npobJsieMa Bce 6oJiblle cTajla
BBIXOJJUTb HA MEXI0OCyZapCTBEHHBIN YypoBeHb. Tak, B 1993-1995 rr. [IpaBuTeb-
ctBo Pecny6auku Benapyce u [IpaBuTtenbcTBo Poccuiickoin @esepaniuy 3akito-
YUJIM TPU COTJIALIEHUS O COBMECTHBIX JeMCTBUAX N0 MUHUMHU3ALUU U NIPe0s0-
JIEHUIO N0CcJeCTBUU YepHOOBIIbCKOW KaTacTpodbl, KOTOPbIE peycMaTpUBaId
OCylLLeCTBJIEHHE COBMECTHBIX Mep I10 OCHOBHBIM HalpaBJIEHUAM JeATEJbHOCTU B
3Tou obsacTU(siHBapb 1992 r. - CorsianieHue 06 o6'beMax U nopsiike GUHAHCH-
poBaHus B 1992 r. pacxo/ioB Mo JIMKBUAALIMM MOCJAEACTBUU KaTacTpodbl Ha
YAIC; uroib 1994 r. 1 uroJib 1995 r. - CorJialieHHsI 0 COBMECTHBIX IEUCTBUSX 10
MMHHUMU3ALUUU U TNPeoAoJIeHUI0 mocaeAcTBUM kKaTacTpodbl Ha YAIC). Beuio
NOJANKWCAHO U MeXIpaBUTeJbCTBeHHOoe CorJialleHue O COTpyAHUYECTBe U B3a-
MMHOU NOMOIILU M0 NMPeAYNpPexAeHHUI0 KPYTHbIX aBapUU, CTUXUUHBIX O€/ICTBUHN U
JIMKBUJJALIUU UX NTOCJELCTBUU.

[Tocne obpasoBanus B anpesie 1996 r. CoobiectBa benapycu u Poccuu u pa-
TuduKauuu JloroBopa o co3jlanuu AaHHoro CoobliecTBa B LeJiAX 00beJUHEHUS U
KOOpJMHALMU YCUJIMKA 110 MUHUMU3AUMU NOCAeCTBUA YepHOOBIILCKON KaTacTpo-
¢b1 Beicuiuii CoBet CoobiiectBa besnapycu u Poccum npuHsa pelieHue OT 22 UIOHS
1996 r. N2 6 «O cCOBMECTHBIX JIEUCTBUSX 10 MUHUMU3ALUKU U IPEOJOJIEHUIO TOCIe]] -
cTBUM YepHOOBLIbCKOM KaTacTpodbl». B cOOTBETCTBUH C JAHHBIM IOKYMEHTOM Obl-
JIO pellleHO OpraHU30BaTh JieueHUe HauboJiee TsKesblx GOpM 3aboJieBaHUM, CBS-
3aHHBIX C BO3/J|eICTBUEM paJialivy, a TAKKe OCYLIeCTBUTD NOCTaBKy B Pecny6 MKy
Beslapych HEO6XOIUMBIX /111 3TOTO MEMKAMEHTOB Y MeJJULIUHCKOT0 000Py0BaHUSI.
[IpaBuTenbcTBaM Pecny6snnku benapych u Poccuiickoit @efepanyy nopydasiochb
BHECTH COTJIaCOBaHHbIE Npe/JIOKEHHUS [0 BOMPOCY 06pa30BaHUsI COBMeCTHOTO (OH-
Jia «YepHoObLIbY». [IpegycMaTprBaioch NpoBe/ieHUE U JPYTUX MEPOTIPUATHM 110 MU-
HHUMM3aLUK 10C/1eACTBUNA YepHOOBIIbCKOM KaTacTPO(bl.

C o6pa3zoBaHueM Coro3a benapycu u Poccum u patudukanueit JjoroBopa o
Corze besnapycu u Poccuu, nmoanucanHoro B r. MockBe 2 ampesisa 1997 r., u
YcraBa Cow3sa besnapycu u Poccuuy, nognucasHoro B r. Mockse 23 madg 1997 r,,
nocraHoByseHueM UcnosnutesnbHoro Komurera Coto3a besnapycu u Poccum ot 10
vioHda 1998 r. Ne 1 6b1s1a yTBepxkJeHa [I[porpaMMa COBMeCTHOM AeATebHOCTH 110
npeoJioJIeHUI0 nociecTBUM YepHOObIIbCKON KaTacTpodbl B pamkax Corosa Be-
Jiapycu 1 Poccun Ha 1998-2000 rr.

[locne nmopnucanus JloroBopa o co3ganuu CorwsHoro rocyzapcrsa Poccuu u
Benapycu B nekabpe 1999 r. u ero patupukanuy npoodjeMbl MUHUMHU3ALMU T10-
cneacTBUM YepHOOBIIBLCKOM KaTacTPOodbl BbIXO/ST Ha HOBbIM, KAUeCTBEHHO OoJiee
coZiep:aTesIbHbIA ypoBeHb. Tak, nocraHoBseHueM CoBeTa MuHuUcTpoB COHO3HOIO
rocygapctBa oT 21 aekabps 2000 r. N2 34 cpok JielicTBUS paHee YTBepXXAeHHOH
[IporpaMMbl COBMECTHOW AeATEeJbHOCTHA MO0 NPEOJOJIEHUI0 NOCAeACTBUU YepHo-
ObLIbCKOM KaTacTpodbl 6611 poaJsieH Ao 2001 r. /lannas [IporpamMmma npeanosiara-
JIa coeJUHeHHe MaTepUuabHbIX, QUHAHCOBBIX U MHTEJLJIEKTyaIbHbIX pecypcoB besa-
pycu u Poccuu a1 pelieHust HauboJiee MPUHIUITMATIbHBIX TP06JIEM 10 MUHUMHU3ALUU



nocJieACTBUM aBapuu Ha YepHoObLIbCcKOM A3C B 006J1aCTU paJiIMalilMOHHON MeAULIU-
HBbI, CeJIbCKOXO3MCTBEHHON PaZijMu0JIOTUH, PAJUOOMOJIOTUU U PAZM0IKOJIOTUH, pa-
JIAAIMOHHOI'0 KOHTPOJISI U MOHUTOPUHTA, CO3/IaHMS] YHUPUIIMPOBAHHOM 6a3bl /it
OpraHM3alU MeAWLUHCKOM, paJjMallMOHHOM WU COLMAJbHOM 3allUThbl IPaX/aH,
NO/IBEPTLIMXCS BO3/IEMCTBUIO pajidaliuy BcieAcTBUE YepHOOBIIbCKOM KaTacTpo-
¢bl. B pamkax peasu3anyu ykazaHHOH [IporpaMMbl 6bLIM 3aJ/10K€HBI OCHOBBI
JJ1s1 COJIMPKeHWs1 HOPMATUBHBIX, IPAaBOBbIX U METOJUYECKUX MOAX0J0B B chepe
3allMThl HaceJleHUsl U peabUIUTalun TeppUTOpUl. Tak, ObIJIIM CO3/1aHbl OCHOB-
Hble KOMNOHeHTbl EfunHOro 4yepHoGblabckoro peructpa Poccum u Benapycu:
eluHbIX peructp benapycu n Poccuu no paky muTOBUHOM KeJie3bl, 3ab0seBa-
HUU JlelK03aMU, BbISIBJIEHHbIMH Ha TeppuTopusax ['oMenbckolt obsactu (bena-
pych), bpsaHckou o6siactu (Poccus); e iMHBIA NONYJIILIMOHHBINA KaHIep-PETUCTD;
cbopMUpOBaH 00beIUHEHHBIA OAaHK MeJUKO-J03UMETPHUYECKUX JIaHHBbIX HallU-
OHaJIbHBIX peructpoB besnapycu u Poccuy, BIOYaOLUX ePCOHUPUIIMPOBAH-
Hble 06a3bl MO BbllIeyYKa3aHHbIM 3ab60jieBaHUAM. PazpaboTaHbl eluHble HOpMa-
TUBHO-METOJUYeCKUEe JJOKYMEHTbI MO0 PEKOHCTPYKLHUU 03 O0OJIy4yeHUSs, MOJIy-
YeHHbIX JJUKBUJATOPAMH M 3BaKYMPOBAHHBIMHU, [0 OlleHKe PeTPOCNEKTHUBHBIX U
TEKyIIMX 03 BHEUIHEr0 MU BHYTPEHHEro 00OJydyeHUs, MPOrHO3y 3PpPeKTUBHOU
J103bl BHEIIHETO 00JIyYeHUs KUTEJNSIMH PaJIMOAaKTUBHO 3arpsi3HEHHbIX TEPPUTO-
puii. Kpome Toro, npoBejieH pajalMOHHO-3NMUJEeMHOJIOTUYECKUN aHalIu3 3a60-
JIeBaeMOCTHU CepAeYHO-COCYJJUCTON CHUCTEeMbl CpeJyd YYAaCTHUKOB JIMKBUJALUHU
nocaefCTBUMA aBapuu Ha YepHobblibckord AJC, mpokuBarwwux B Pecny6iuke
Besapycs.

B mesiom ke, B pe3dyJsibTaTe peasu3anuu [IporpaMmbl COBMeCTHOU nesi-
TEJbHOCTU MO MNpPEOJOJIEHUI0 MOCJAeACTBUN YepHOOBIILCKOM KaTacTpodbl B
pamkax Coro3Horo rocygapcrBa besnapycu v Poccun mnoJsiydeHbl OlyTUMBIE pe-
3yJIbTaThl, MO3BOJIKOLAE IJIAHUPOBAaTb U peaJn30BbIBaThb COBMECTHYIO Jies-
TEJIbHOCTb M0 pPellleHUI0 MeJUIIMHCKUX, COLlMaIbHbIX, 3KOJOTUYECKUX U APYTUX
npo06JieM, CBSI3aHHbIX C IOCJEeICTBUSMHU 3TOU KaTacTPOPHhl.

BMecTe c TeM B HacTosilllee BpeMsl OCYLLECTBJISIETCS NEPEXO/, B IJINTEJbHYIO U
3aTSDKHYI0 CTaJJMI0 OTAAJIEHHBIX MOCaeAcTBUI YepHOObLIbCKOW KaTacTpodsbl. Ha 3a-
IPA3HEHHBIX PAJMOHYKIUAAMU 1e3usd-137 ¥ cTpoHUUA-90 3eMJIsIX 3TU pajuo3Jie-
MEHTbI IPOJ0JKAIOT OCTAaBAThCSl B KOPHEOOUTAEMOM CJIOE U JlaXKe NIEPEXOAT B CBO-
60/1Hy10, OoJiee AOCTYIHYIO AJisl pacTeHUd popmy, a, cjieloBaTebHO, B GOJblIen
CTelleHU CTa/Iu BKJIIOYAThCS B MUILEBbIE Lienoyku. KpoMe Toro, 3a nocjie/fHUE rofibl
HayaJicsl pacnaj, «ropssuux» 4acTUL], C BbICBOOOXKAEHHEM MUTPALMOHHO MOABUKHBIX
PaZiIMOHYK/IU/0B, JIETKO MOCTYNAIIMX U HAKAIJIMBAIOIIUXCS B OpraHU3Me YeJI0BeKa,
yBeJIMYUBas TEM CaMbIM PUCK /i1 340p0Bbsi. OJJTHOBpEMEHHO HAOJII0/IaeTCS IEPEXo/]
IJIyTOHUA-241 B amepuniui-241, Kotopbly, 6yay4dd anbda-usaydaTesieM, ABJISETCA
HaMHOTO OTacHee MJIyTOHHS.

B nesnsax obecrneyeHus MOJy4YeHUsI YUCTbIX NPOAYKTOB MNHUTAHUS He0OXO-
AuMa B paMkax COI0O3HOTO rocyzapctBa pa3paboTKa OCHOBOIMOJIArarlero Hop-
MaTUBHOTO NMPaBOBOTo akTa - /loJiroBpeMeHHOU roCyJapCTBEHHOU MpPOrpaMMbl
NOBBILIEHUS MJI0J0POUS MOYB U PaJHalMOHHO-3aIUTHBIX TEXHOJOTUH NPOU3-



BO/ICTBA pacTeHWEBOJYECKOM U KMBOTHOBOJAYECKOW MNpPOJAYKLUUHW B 30HAX 3a-
IrpsAASHEHUS NOCTPaJaBUIMX TOCYAAapCTB, YYUThIBAOLIEN yKa3aHHble Bbllle 06-
cTosiTesibcTBAa. KpoMe TOro, He06x0AMMO BbIpabOTATh YETKUU MeXaHU3M 3d-
(GEKTUBHOCTU BCeX NPOBOJAUMBIX paJMalluOHHO-3alUTHBIX MEPONIPUATHUHN, UCXO-
/sl U3 peaJlbHOM Heo6XOJMMOCTH KOHTPOJISI KOHKPETHbIX 06'beKTOB. OueBUHA
HeoOXOMMOCTh CKOOPJAWHUPOBAHHOI'O YTOYHEHHUS JAeWCTByWIIUX B Poccuu u
Benapycu fonyctumbix ypoBHel (P1Y) copepkaHus pajiOHYyKJIUJ0B B IPOAYK-
Tax MUTAHUS.

He MeHee BaXXHBIM B ClIeKTpe Mpo6JIeM OXpaHbl 3arpPsiI3HEHHbIX PaJMOHYKJIU-
JlaMU B pe3ysibTare aBapuu Ha YA3C TeppuTOpUil OCTaeTcsl MPOU3BOJCTBO CeJlb-
XO3NPOJAYKUMHA Ha U3BATBIX M3 000pOTa 3eMJIAX, HaXOJAAIIMXCA B 30HE OTceJe-
HUS,KOTOpPOE CIOCOOCTBYET PAacHpOCTPAaHEHHUI0 HAa He3arpsi3HEHHbIX TePPUTOPHUAX
9TUX CTPaH PaJIMOHYKJIM/IOB BMECTE C IPOU3Be/IeHHOM MPOAYKIUEN.

C yyeToM cnenudpuyeckux Tpe6OBaHUM K BeJEHUIO JIECHOTO XO35MCTBA U
JIECOYCTPOMCTBA B YCJOBUSX PaJUaLlMOHHOrO 3arpsi3HeHHUs JieCHbIX QUTOLEeHO-
30B HEOOXOJMMO pa3paboTaTh TaKXKe COBMECTHYI MeXrocy/lapCTBEHHYI KOM-
IJIEKCHYI0 NPOrpaMMy BeJIeHUsl JIECHOTO X034 CTBa B YCJIOBHUAX paZUalHOHHOIO
3arpsi3HeHUs1 J1ecoB, KOTopas Obl BKJII0OYaJa MNpaBOBble HOPMbI U perJlaMeHThl
6e30nacHOM NPOM3BOJCTBEHHON /[eATeJbHOCTH B OTpacjH, paAyaldoOHHO-
rUrieHu4ecKre Tpe60BaHUs U OrpaHUYEeHHs, HallpaBJIeHHble HAa CHUXKEeHUE [10-
30BBIX Harpy30K paboTarlUX B JIECHOM XO35IMCTBE, a TAKXKe COoJiep>KaTh 3allUT-
Hble Mepbl, UCKJIIYaAKIIUe WU CHUXKAILIMe [0 MUHMMaJbHOTO YPOBHS pajiua-
LJUOHHYI0 OMACHOCTb JJIs JIIOJEHN C y4eTOM UX BHYTPEHHEr0 U «06'beMHOIr0» 00-
JqydeHus. [lomumo atoro B [IporpamMmme A0/KHO OBITH NPEAYCMOTPEHO JeTallb-
HOe U3y4yeHUe TeX NMpodeccHoHaNbHbIX GAKTOPOB, KOTOpPble MMEKT HAWOOJIb-
M yAeJbHbIA BeC IPpU pOPMUPOBAHUU 103 00JIy4eHHSI OCHOBHBIX podeccro-
HaJIbHBIX TPYIII B JIECHOM X035 cTBe. HakoHel, B JaHHOU MeXrocyjapCTBEHHOHU
nporpaMme BeJleHUs JIECHOTO X035IMCTBA B YCJ0OBUSAX paJMaljMOHHOrO 3arpsisHe-
HUS JOJDKHBI HAUTHU OTpPa)KeHUe Mephl 110 peabuJIUTaLUMU NOJHOCThIO WUJIM Ya-
CTUYHO BBIOBIBIIUX M3 MOJIb30BaHUS JIECHBIX IJIOLAZel. ITO B 3HAUUTEJbHOMU
Mepe CII0COOCTBOBAJIO ObI BBIMOJHEHHUIO JIECAMU CBOUX QPYHKIUMA.

B nesax cBeieHMs HEraTUBHOTO BO3JeMCTBUSA NOCAeACTBUA YepHOOBLIb-
CKOM KaTacTpodbl Ha KaueCTBO XXU3HU JIIOJeH, Ha UX COLlMa/IbHOe CAMOYyBCTBHUE,
CMBICJIO)KMU3HEHHbIE YCTAHOBKU W LIEHHOCTHblEe OPUEHTAlUU [0 BO3MOXKHOIO
MHUHUMYMa ObLJIO Obl LleJIecO0O6pa3HbIM pa3paboTaTh CleluaabHylo Jlosrospe-
MeHHYI0 (o 2025-2030 rr.) oGujeHalMOHAIbHY0 NPOrpaMMy peabuJUTaLUuU
nocrtpajasuiero ot kartactpodsl Ha YAIC HacesieHUs], TPeAyCMAaTPUBAIOILYIO MO-
C/1eI0BaTe/IbHYI0 peaiu3alyio Mep, Ipex/e BCero, No 03/J0pOBJIEHHUI0 3KOHOMU-
KM, CO3/JaHHI0 Ha 3TOW OCHOBE yJIbTPACOBPEMEHHON MHQPPACTPYKTYpHI JJisl Me-
JINKO-OMOJIOTUYECKON peabuIMTallMU JIIJel, M0 OXpaHe U BOCIPOU3BOJCTBY
OKpY>Kalollled cpeJibl U MPUPOAHBIX PECYpCOB, HalpaBJEHHbIX HAa peau3aluio
npoBo3rJyauleHHbIX Bceobuiel gekapanyei npaB yeJ0BeKa NOCTYJIaTOB Ha «/10-
CTONHYIO0 )KU3Hb» KaK HbIHEIIHEr0, TaK U Oy AYIIMX MOKOJEHUH.
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INTPOBJIEMbI MEXKAYHAPOJHO-IIPABOBOI'O PET'YJ/IMPOBAHUA
UCIT0JIb30BAHUA KOCMHUYECKOI'O MYCOPA

3emuéHok A.C., Lllepcmob6umos A.B.
benopycckultl 2ocydapcmeeHHblll IKOHOMUYECKUU yHU8epcumem

B nponecce ocBoeHUsI KOCMOCA 4eJIOBEYeCTBO CTOJIKHYJIOCH C MPO6JeMOH
3arpsi3HeHUs KOCMUYECKOro NMPOCTPAHCTBA, MOJYYUBUIMM Ha3BaHHWE KOCMHUYe-
CKOT0 Mycopa.

B HacTodlee BpeMs B MeX/yHapOJHOM IIpaBe OTCYTCTBYET OIpe/e/ieHue Ta-
KOI'0 MOHSTHUSI KaK «kKOCMUYECKHU Mycop». B opuinyeckoit iuTepaType BCTpedaeT-
cA clleflylolliee onpezeseHue: «JTOT BUJ, 00bEeKTOB BKJIIOYAET JIIOOble UCKYCCTBEH-
Hble 00'bEKTHI HAa OPOUTE BOKPYT 3€MJIH, KOTOpbIEe SBJSIOTCA HeQYHKIMOHATbHBIMU
Y B OTHOIIIEHUH KOTOPBIX HeJib35l 0XKM/IaTh Haya/la UM BO30OHOBJIEHUS UX MPeJIo-
JlaraeMoro QGyHKLMOHUPOBAaHHUs, KOTOPOE CAaHKLMOHHWPOBAHO WJIU B JajbHeHIleM
OyZeT CaHKLMOHUPOBAHO, BKJIIOYas GparMeHThl U UX 4acTU. KocMuyeckui Mycop
BKJIIOYAeT HeJIeHCTBYIOLMe KOCMAYeCKHe allllapaThl, UCI0JIb30BaHHbIE YACTHU PAKET,
MaTepuasl 06pa30BaHUl B pe3y/ibTaTe 3allJ/IAHUPOBAHHBIX KOCMUYECKUX ONepalu,
¢dparmMeHTbl, 06pa30BaHHble CIIyTHUKAMU B pe3y/ibTaTe B3pbIBa UJIU CTOJIKHOBEHUS,
a TakXe coZieprKallye Ha 60pTy s/ilepHble, TOKCUYHbIe MaTepuasbl» [3, c. 119].

[Ipo6sieMa KOCMHUYECKOT0 Mycopa HeceT B cebe MHOkecTBO yrpos. [Ipex e
BCero, KOCMUYeCKHUHA Mycop HeceT yrpo3y 6e30NacHOCTH KOCMUYECKHUX I10JIETOB.
/14 3anycKaeMbIX ¢ 3eMJIM KOCMUYEeCKHUX allllapaToB CTOJIKHOBEHHE JlaXKe C CaH-
TUMETPOBbIM (pparMeHTOM MOXKeT NMPUBECTH K (aTa/bHbIM MOCJEACTBUIM, TO
eCTb BBIXOJly allllapaTa U3 CTPOsl, ero pa3pylIeHUI0 U, CJeJoBaTeJlbHO, 06pa3o-
BaHMI0 HOBOro mycopa. [log yrpo3oii 0ka3plBalOTCA He TOJIBKO 3alyCK 4YeJIoBeKa
Ha MexAyHapoJHYI0 KOCMHUYECKYIO0 CTAaHIIMIO, HO U 3aIlyCKHU C LieJIbl0 obecreye-
HMS IOTPEeOHOCTEN YesioBeKa.

BaxkHO npo6JieMoi SIBJISIETCS 3KOJIOTUYECKasi yrpo3a 3eMJie U ee KUTeJIsIM.
[IpoucxoauT 3arpsisHeHUe TBEPABbIMU pparMeHTaMH, KOTOpble NaJalT Ha 3eMJII0.
CamMu pparMeHThI COCTOAT U3 COeJUHEHUI OMACHBIX MeTa/JINYeCKUX COeJJMHEHUH,
YTO NMPUBOAUT K CHUKEHUIO YPOXKAUHOCTH CeJIbCKOX03AMCTBEHHBIX KYJIbTYP B pe-
3yJIbTaTe IepeHachbllleHUs BeliecTBaMUM. OHU BMecTe C pacTUTEJbHOCTbIO INONA-
JIAl0T B OPTaHM3M 4YesIoBeKa U TAaKUM CIIOCOOOM HaHOCAT BpeJi OpraHu3My.

B HacTosillee BpeMs ypOoBeHb 3arpsi3HeHHUS KOCMUYeCKOTO MPOCTPaHCTBA
JIOCTUT OIlpeJleJIeHHOTO NpeJiesia, Ha KOTOPOM ye TpebyeTcs aKTUBHOe yzale-
HUe 00bEKTOB M3 KocMoca. Jlyid pa3pelieHUs JaHHOU NP06JieMbl, KaK Ha Hal U o-
HaJIbHOM, TaK U MeXAYHapOJAHOM ypOBHe CyLeCTBYIOT pa3/IMYHble JOKYMEHTHI,
KOTOpble HalpaBJIeHbl Ha COXpaHeHHe 0e30MacHOro KOCMUYEeCKOro NMpOoCTpaH-
CTBa, YCTaHaBJIMBaWlMe peKOMeH/Jaluy o 6opbbe ¢ NpeAoTBpalleHneM ajlb-
Helllero o6pa3oBaHMs KOCMHA4YeCKOro Mycopa. Cpeu Takux JOKYMEHTOB CTOUT
oTMeTUTb PykoBogsmue npuHnunel Komurera mo Mcno/sib30BaHHWIO KOCMHUYe-
CKOTO IPOCTPAHCTBAa B MUPHBIX LieJIX N0 NpeAynpexJeHn0 06pa3oBaHUsa KOC-
Muyeckoro mycopa 2007 r. [2].
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Ha MexxayHaposHOM ypoBHe paboTa 1o COOTBETCTBYIOLEN pobJieMe BeZleT-
C B OCHOBHOM B /IByX opraHax — HayuyHo-TexHuyeckoMm nojkomuteTe KomurteTra
OOH no kocMocy 1 B MexxareHTCKOM KOMUTETe [0 KOCMHUYeCKOMY MyCOpY.

Oco6bIM JJOKyMEHTOM, NpPSIMO 3alpeljalolidM 3arps3HeHrue KocMoca U
MMEWUIMM NpPsIMOe OTHOIIIEHUE K pacCMaTpUBaeMoOMy Bompocy, siBjaseTcs «KoH-
BEHI|MSl O 3alpellleHMU BOEHHOTO HWJIM HHOT0 BpaXKJAeOHOro KCHoJib30BaHUA
CpeACTB BO3/eMCTBUSA HA NpUpoHyto cpeay» (1977) [1]. CorsiacHo ee TpeboBa-
HUSIM T'OCYy/lapCTBa-y4aCTHUKU 00513a/IMCh He NMpuberaTb K BOEHHOMY WJIU JIIO-
60My MHOMY BpaKIeOHOMY MCIIOJIb30BAaHUIO CPEJICTB BO3JEUCTBUSA HA NPUPOJ-
HYy!0 (B TOM 4MCJie KOCMUYECKYI0) Cpelly, IpUMeHeHUe KOTOPBIX BbI3bIBAET LIU-
pOKUe, NOJATOCPOYHbIE UJIU Cepbe3Hble MOCAECTBUSA, NyTEM MpeJHAMEPEHHOTO
VM3MeHeHUs ee JUHAMUKH, COCTaBa WU CTPYKTypbl. OlHAKO BBU/JY YHUBEpCA/b-
HOTro xapakTepa KoHBeHIIMU ee BKJa/ B pellleHHe Mpo6eMbl 3KOJOTUHA KOCMOoca
HOCUT BecbMa 001U xapakTep. Kakux-11M60 KOHKPETHbIX MOJIOKEeHWH, 3aTpa-
rMBalOLUX MPOoO6JIeMbl 3aCOPEHUS] KOCMOCA TEXHOTEHHbIMU KOCMUYECKUMHU Te-
JIaMU, ¥ MeXaHU3Ma MPUHSATHUS NpaKTHYeCcKUX Mep KOHBEHIMS He COIEPXKUT.

CnenyeT ckasaTh, YTO MpoOJieMa KOCMHUYECKOTO MyCcOopa HOCHUT BCEOOIUM
XapaKTep U TpebyeT OT rocyJapCTB M MeXAYHapOAHbIX OpraHU3alUui pa3BUTHUS
COTpYAHHYECTBA MO JAHHbIM BOIlpocaM Mex/y coboi. KocMuyeckuit mycop co3za-
eT peaJibHYI0 yrpo3y /sl CYLeCTBYOUUX KOCMUYECKHUX 00'bEKTOB U /151 3aIllyCKOB
HOBBIX. B nepByto ouepesib KOCMUYECKUN MYCOp JI0JIKEH KOHTPOJUPOBATHCH U OT-
cnexxuBaTbcs. [1s pellieHUs mpo6JsieMbl OUUCTKA KOCMHUYECKOTO MPOCTPAHCTBA OT
3aCOpeHUs1 He0OXOAMMbI OrPOMHbIE (PUHAHCOBBIE 3aTPaThl, KOTOPble OJHO TOCY-
JapctBo He moHeceT. [loaToMy cymiecTBywomas npobsaeMa MOXKeT ObITh pelleHa
TOJIBKO B pe3y/ibTaTe COTPY/IHUYECTBA BCEX FOCYZAPCTB MeX/1y COOOM.

B HacTos1ee BpeMs, AJisl pelleHUs1 JaHHOW Npo6JieMbl, HEOOXOAUMO 3a-
KJIIOUMTh MHOTOCTOPOHHEE CorJallleHHWe, Kacarlleecss OTBETCTBEHHOCTH TrOCY-
JlapCTB 3a 06pa3oBaHUE «KOCMHYECKOT'0 Mycopa». ITO COrJiallleHhe MOTJIO Obl
OBbITh KaK JIOMOJHUTENbHbIN MPOoTOKOJ K KoHBeHMU oT 29 mapTta 1972 roaa o
MeXJyHapOJHOM OTBETCTBEHHOCTH 3a ylep6, NpUYMHEHHBbIA 00'bEeKTaMH, 3a-
NyCKaeMbIX B KOCMHUUYECKOe MPOCTPaHCTBO. COOTBETCTBYOIEe pellleHue Mo3Bo-
JINJIO Obl CyIECTBEHHO NMPOJBHUHYTbCA BIlEpe], B JaJibHeWIIEW pa3paboOTKe UH-
CTUTYTA MEXJyHapoHOM OTBETCTBEHHOCTHU 3a 3arpsi3HEHHE OKpY:Kalllel cpe-
Jibl, B TOM YUCJIe © KOCMUY€ECKOM.

W13 Bcero BblllIECKA3aHHOTO CJeAyeT, YTO NpobJieMa siBJseTcs 6oJiee 4yeM
aKTyaJIbHOH, MyTh €e BO3MOXKHOTO pellleHUs BUJieH B pa3paboTKe MeXAyHapo/-
HOTO I0TOBOPA, KOTOPBIXA OyZieT peryJupoBaTh U KOHTPOJUPOBATh OYUCTKY OPp-
OUTHI U NOJIET KOCMUYECKUX annapaToB. M Toraa Mbel cMokeM 06e€30MacUTh KOC-
MHUYEeCKOe MPOCTPAHCTBO OT CTOJIKHOBEHUH KOCMHUYECKHUX 0O'bEKTOB JIPYT C APY-
I'OM U C IPYTUMU 06’ bEKTAMH.
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YJIK 342.717(470+571+476)
OCOBEHHOCTH IIPABOBOT'O PETYJINPOBAHHUS CTATYCA IPAYK/IAH
PECIIYBJMKH BEJIAPYCb B POCCUHMCKOIN ®EJEPALIMU

3utkuH B.B., 3vikuHa E.B.
IIckosckuli 2ocydapcmeeHHbIl yHuUsepcumem

Pocculickoe rocy1apcTBO UCXOJUT U3 TOTO, YTO MHOCTPAHLbI U JULa 6e3
rpakJaHCTBa (amaTpu/bl) AOKHBI UMeTh paBHble MeXJy COO0M mpaBa U 064-
3aHHOCTH HEe3aBUCUMO OT I10JIa, PAacOBOW, HALMOHAJIbHOW INPHUHAAJIEKHOCTH,
VIMYILLECTBEHHOI'O II0JIOXKEHUS U T.J., IPY 3TOM OHO OCHOBBLIBA€TC HA NIPUHIUIIE
NpejoCTaBJeHUsl UHOCTPAaHLAM U JiMLaM 6e3 rpaxJjlaHCTBa MaKCHUMyMa I1paB, He
CBSI3aHHBIX C POCCUMCKUM IpaKJaHCTBOM. B cooTBeTcTBUMM C 1. 3 cT. 62 KoHCTH-
Tyuuu Poccuiickoit @enepauuu [1] (nanee - PO) nHOCTpaHHbIe TpaXkJaHe U JIU-
1a 6e3 rpaxkjaHCcTBa NoJb3yTcad B PO npaBaMu U HeCcyT 06513aHHOCTHU HapaBHeE
C rpaxkAaHaMu Poccun, kpoMe ciiydaeB, yCTAHOBJIEHHBIX QeJiepaJbHbIM 3aKOHOM
WJIM MEXT0CYyLapCTBEHHBIMU JOTOBOPAMH.

O61ue BONpPOCHI IPAaBOBOTO MOJIOXKEHUA NWHOCTPAaHHBIX Ipax/jaH B PO pe-
rinaMmeHTUpyoTca PenepasbHbIM 3akoHOM OT 25 utoang 2002 r. Ne 115-93
«0 MpaBOBOM I0JIOXKEHWU MHOCTPAHHbIX IrpaxjaH B PO».[2] Hapsaay c aTum npa-
BOBO€ II0JIO)KEHUE MHOCTPaHHBbIX rpaxJaH B PP omnpenenserca MexaAyHapon-
HbIMU JOTOBOPAMH.

denepanbHbli 3aKOH «O MPaBOBOM I0JIOXKEHUU WHOCTPAHHBIX TPaX/aH B
P®» faeT noHsATHE MHOCTPAHHOTO rpaXkJjaHWHA U JuLa 6e3 rpaxzaaHcTsa. UHo-
CTPaHHBIM TPAXK/AAHUH - QU3NUECKOe JIML0, He ABJSAILeecs rpaxkJjaHuHOM PO u
He MMemllee 10Ka3aTeJbCTB HaJIU4YuA rpaXkJaHcTBa (MoA4aHCcTBa) MHOCTPAHHO-
ro rocyzapcrsa. B 3akoHe noHATHE «KMHOCTPAHHBIU FPakJaHUH» BKJIOYaeT B Ce-
04 MOHATHE «INL0 6e3 rpaXkJaHCTBa», 3a UCKJIIOUYEHUEM CJydaeB, KOrAa JJid JIUL]
6e3 rpakaHCTBa YCTaHABJIMBAKOTCA CleLiMaJbHble IpaBUJIa.

VNHOCTpaHHBIM IpaKJaHWH CYMTAETCHA 3aKOHHO Haxojawmumca B Poccuy,
eCJIM OH UMMeeT JeUCTBUTEJIbHBbIM BHUJ, Ha KUTeJbCTBO, MO0 pa3pelieHHe Ha
BpeMeHHOe NPOXXUBaHUe, IM60 BHU3Y U (UJIM) MUTPALMOHHYIO KapTy, MO0 UHbIE
npeAycMOTpeHHble deilepa/bHbIM 3aKOHOM WJIM MEXAYHapOJHBIM JI0rOBOPOM
P® nokymMeHTBI, NOATBEPKAAIOIIMe IPAaBO MHOCTPAHHOTIO I'pakJaHWHA Ha Ipe-
OobiBaHMe (IpoxuBaHue) B PO.
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Cpok BpeMeHHOro npebblBaHUS MHOCTPAHHOTrO rpakjaHuHa B PO omnpe-
JleJIsieTCsl CPOKOM JIeHiCTBHUS BblJIaHHOW eMy Bu3bl. CpPOK BpeMeHHOTro npebbiBa-
HUs B PO nHOCTpaHHOTO rpakaHrMHa, NpubbIBlIero B Poccuiickyto @epepanuio
B MOpS/IKe, HE TPeOYoleM MOTYyYeHUsI BU3bI, HE MOXKET NMPEeBbIIATh JeBIHOCTO
CYTOK.

Cpok BpeMeHHOro mnpeb6biBaHus B PP MHOCTpaHHOrO rpaxkJjaHWHa, NpH-
oniBIEr0 B Poccuiickyto Penepanuio B nopsi/ike, He TpeOyolleM MOJTYy4YeHUs BU-
3bl, U 3aKJIOUYUBIIETO TPYJAOBOU JOTOBOP WM I'PaXKAAHCKO-NPAaBOBOU J0OTOBOP
Ha BbINOJIHEHHUE paboT (OKasaHHUe YCayr) c cobsiojeHueM TpeboBaHuil Deje-
paJIbHOTO 3aKOHA, NpPOJJIeBaeTCsl Ha CPOK JEeWMCTBUS 3aKJIOUYEHHOTO J0roBOpa,
HO He OoJiee 4eM Ha OJHWH TOJi, UCYUC/ASAEMBIM CO JHS Bbe3Jja MHOCTPAHHOTO
rpaxaaHuHa B Poccuiickyro @esepanuio. PelieHue o npo/iyieHUH CpoKa BpeEMEH-
HOTO NpebbIBaHUSA WHOCTPAHHOTO rpaxJaHuHa B PO npuHHUMaeTcs TeppUTOpHU-
aJIbHbIM OpraHoM ¢eziepajibHOrO OpraHa UCHOJHUTEJbHON BJIACTU B chepe MU-
rpaiyu, o YeM JiesiaeTcsl OTMEeTKa B MUTPALlMOHHOM KapTe.

MHoCTpaHHbBIM I'PaXKJAaHKH, B TOM 4YHCJe U rpaxkJaHuH Pecnybsiuku besa-
pyCcb He MMeeT IpaBa:

1) HaxoAMTHCSA HAa MyHULIMINIAJIbHOU CITYXK0E;

2) 3aMelaTh J0HKHOCTH KalKTaHa Cy/IHa, CTaplliero NOMOIHUKA KaluTaHa
CyZHa, CTapllero MexaHuKa U paZMocliellia/IMCcTa B COCTaBe 3KUIaXKa Cy/jHa, MJ1aBa-
rouero nof, locygapcTBeHHbIM ¢uiaroM P®, B COOTBETCTBUM C OrpaHUYEHHUSIMY,
npeiycMoTpeHHbIMU KoJilekcoMm ToproBoro MopernsiaBanusi PO[3];

3) ObITh YJIEHOM 3KUIIa)Ka BOEHHOT0 Kopabsisa PO uau apyroro skcraya-
TUPYEMOr0 B HEKOMMepUYEeCKUX LieJISIX Cy/iHa, a TaKKe JIeTaTeJbHOro anmnapara
roCy/IapCTBEHHOM WJIU IKCIIEPUMEHTAJIbHOU aBUALUU;

5) 6bITb NPUHATBIM Ha PaboOTy Ha O0O'bEKTHI U B OpraHU3aL UM, AesTelb-
HOCTb KOTOpPbIX CBfI3aHa C obecreyeHrueM Ge3omacHOCTH P®. [lepeyeHb Takux
00'bE€KTOB U OpraHu3alui yreepxaaetcs [I[paButesbcTBoM PO [4];

6) 66ITh U36paHHbIM Ha nocT [Ipe3ugenTa PO u genyrata ['ocygapcTBeH-
Hoi#t Jlymnl (cT. cT. 81, 97 Konctutynuu P®);

7) 3aHUMaThb ONpejie/ieHHble AO0J/HKHOCTU U 3aHUMATbCS OmpefiesleHHOU
JleITeJIbHOCTbI0, HallpUMep ObITh MaTeHTHBIM OBepeHHbIM P®, HoTapuycowM;

8) ocylecTBISTh UHYIO JIEATEJNbHOCTh HA TeppuTOpUn P, orpaHuyeHue
Ha KOTOPYI0 NPeAyCMOTPEHO B OTHOLIEHUY HHOCTPAHHbBIX IPaXK/AaH.

B cooTBeTCTBUU C MEeXAYHAPOJHBIMU IOTOBOpPAMHU rpakaaHe Pecny6svku bena-
pych Ha TeppuUTOpUM Poccru 06J1aZ1al0T HapaBHe C rpakAaHaMu Poccuu mpaBoM:

1) Ha npuoGpeTeHUE U paclopsiKeHUe UMYILECTBOM;

2) Ha NoJIyueHHe CpeJHero, CpeJlHero CleluaJbHOro, BbICIIEr0 U MOCe-
BY30BCKOT'0 NP0 eCCUOHATBbHOTO;

3) Ha oKa3aHHEe MeJUIMHCKON MOMOIIH;

4) Ha MpaBOBYIO 3aIUTY B 00JIaCTH 3alUThI IPaB NOTPeOUTENIEd HApABHE
¢ rpaxgaHamu Poccuy;

5) Ha conpasibHOEe obecrneyeHue, 3a UCKII0YeHUEeM IEHCUOHHOTO0;

6) Ha TPYAOBYIO J€TEJbHOCTb;

7) Ha BCTyIJIeHUe B podeccuoHa/IbHbIE COO3bl.
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[IpaBooTHOLIEHUS B 06JIaCTU NMEHCHOHHOIrO obecrneyeHUss rpakaaH Pec-
ny6siuku besnapych, npoxuBawuux Ha Tepputopuu PO, perynupyrorcs Jloroso-
pom Mmexay P® u Pecny6siukoi Benapych ot 24.01.2006 «O coTpy/iHUYECTBE B
06J1aCTH COLIMAJbHOT0 00eCIeYeHHA».

[TomuMo aToro, rpaxkaaHe Pecniybsinku beslapycb 0cBo60X/1al0TCA OT MO/I-
TBEP>KJEeHUs BJaJleHUsl PyCCKUM s3bIKOM, 3HAHUSI UCTOPUU Poccuu U OCHOB 3a-
KoHOozAaTesbcTBa PO npu nojave 3asiBJieHUs O BblJlaye pa3pelleHUss Ha BpeMeH-
HOe NMPOXMBaHWE WU BHUJA HA XXUTEJNbCTBO.

Haxopsch Ha Tepputopuu Poccun, rpaxxaane Pecny6smku besapych 06s3a-
HBbI:

- c006JII01aTh POCCUIMCKOE 3aKOHO1ATeIbCTBO;

- yIJIauuBaTh HaJOT 3a paboTy Mo HalMy Ha yCJOBUSX, IPEAYCMOTPEHHBIX
HaJIOTOBBIM 3aKOHO/1aTe/JIbCTBOM PO /151 pe3nieHTOB;

- BCTaTbh HAa MUTPALIMOHHBIN y4ueT no uctedyeHnu 30 CyTOK C 1aThl Bbe3/a Ha
TeppuTOpHUIo Poccuu - AJish TPy 0BbIX MUTPAHTOB, MO UCTeueHUHW 90 gHeH - a4
OCTa/IbHbIX I'paxkaaH Pecny6siniku besnapych.

3a HeuCNOJIHEHWE WJIM HeHajJiexxalllee HMCIOJHEeHWe yKa3aHHbIX 00s3a-
TeJIbCTB, @ TAaKXKe 3a HapylleHWe POCCHHCKOTO 3aKOHOJAATeJbCTBAa TpakJaHe
Pecny6sinku Besapychb HecyT OTBETCTBEHHOCTb COIJIACHO 3aKOHO/IATeJIbCTBY
PO.

AHany3 BblllIeyKa3aHHbIX HOPMAaTHMBHBIX MPaBOBbIX AaKTOB I1OKa3bIBaET,
yTo, ecau JloroBopel uau Corsamenus Mmexay Poccuiickon ®enepanuen u Pec-
ny6Jinkou besapych He ypaBHUBAIOT B NpaBax rpakJjaH 060MX rocyJapcTBs, npa-
Ba rpaxzad Pecny6svku Besnapych Ha Tepputopuu P® orpaHuyuBaroTcs B CO-
OTBETCTBHM C POCCUNCKUM 3aKOHO/ATEJIbCTBOM.
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YJIK [341.215.4-054.72:325.2](4)
KOHCTUTYLIMOHHO-NIPABOBBIE TEHAEHIIUU PETYJIMPOBAHUA
COBPEMEHHbBIX MUTPALIMOHHBIX ITPOLIECCOB
B EBPOIEMCKHX CTPAHAX

Heawkesuu E. .
Bumeb6ckuti zocydapcmeeHHblll yHusepcumem umeHnu I1.M. Maweposa

Bo MHOrMX cTpaHaxXx Ha KOHCTUTYLIMOHHOM ypPOBHE 3aKpeIJieHO NpaBo Ha
nepejBUKEHUE, UTO ABJISETCA NPABOBOKW OCHOBOU Murpauuu. Tak, B KoHcTury-
nuu Mcnanuu npoBo3rJianiaeTcsl NpaBO UCHAHILLEB Ha «CBOOOJHOE HM30MpaHUe
CBOEro MECTOXKHUTEJbCTBA U MepeIBIKEHUs 0 HALlMOHAJTIbHOW TEPPUTOPHUHY, ... CBO-
60/IHO Bbe3aTh B McnaHUIO U Bble3KaThb U3 Hee Ha YCJAOBUSAX, YCTAHOBJIEHHBIX



3aKOHOM. JTO MPaBO HE MOXET ObITh OTPAHUYEHO MO MOJUTUYECKUM UJIU UJE0-
JjorudyeckuM motuBam» [5, cT. 19]. CornacHo OcHoBHOMY 3akoHy ®PPI' cBo60a
nepe/iBUKeHHs HeMIeB Ha Bcel deJiepa/lbHOM TEPPUTOPUU MOKET OTPAHUYU-
BaTbC 3aKOHOJATEJIbHO B C/ydasX OTCYTCTBUA COOTBETCTBYKOLEeHd MaTepUasb-
HOW OCHOBBI [IJIS1 €T0 OCYLeCTBJIEHUs], BOSHUKHOBEHUS OCOOBIX TATOT JJis 00111e-
CTBa, HEOOXOAMMOCTH MpeJOoTBpalleHUsI ONACHOCTH JAeMOKPaTUYeCKOMY CTPOIO
@®PT usiu 3eMJid, 60pbObI C ONMTACHOCTHIO ANMUAEMUN, CTUXUUHBIX O6€ACTBUN, 0C060
TSKEJIbIX HeCYaCTHBIX CIy4aeB, /i1l 3allUThl MOJIOZIEXU OT 6€3HAA30PHOCTHU UJIU
npeAoTBpalleHUsl NpecTynHbIX AesdHuil [11, cT. 11]. OgHako, B psijie cTpaH AaH-
HO€e NpaBO Ha KOHCTUTYLMOHHOM YPOBHE He 3aKpeIuieHO — B besibruy, I'penuy,
Utanuuy, Jlrokcembypre u Ap.

CorsiacHo IlocTaHoBaeHUIO MexnapsaMeHTCkOH Accambsien EBpA33c
(ubiHe EA3C) 2002 rona HapsAy € rpak/JAaHaMU «JIWLa, He SBJAAILIMecs rpax/ja-
HaMU rocyapcTBa, 3aKOHHO HaxoJsALUecs Ha ero TEpPUTOPHUH, B COOTBETCTBUU
¢ KoHcTtutynyeld n 3akoHaMy, MeXJAyHapOJHBIMHU JOTOBOPAMHU» TAKXKE UMEIOT
paBO Ha CBOOOJy mepe/iBUKEHHS, BbIOOP MeCTa KHUTeJbCTBA U NMpPeObIBAaHUS B
npejiesiax JaHHOI'O IOCYAAapCTBa. 3alpelleHo NMPUHYAUTEeJbHOE IepeMelleHue
JIUL, B MOJIMTUYECKHUX 11eJIfIX, BO BpeMsl BOOPY>KEHHOTI0 KOHQJIMKTA, €CJIU 3TO He
006ycJI0BJIEHO 0OecliedyeHUeM 6e30MacHOCTH I'paXkJaH, olpe/iesieHbl MecTa orpa-
HUYeHHUs NpebbIBaHUSA IPaXk/iaH: NOrpaHUYHAasA 30HA; BOEHHbIE TOPOJKH; 3aKpbI-
Thle a/IMUHUCTPATUBHO-TEPPUTOPHUA/IbHbIe 0O0pa30BaHMs; 30Hbl 3K0OJOIUYECKO-
ro 6eACTBUS; TEPPUTOPUU C OCOOBIM pEKHMMOM MPOXKUBAHUSA HaCeJEHUS U XO-
31ICTBEHHOM [1eITeJIbHOCTU M3-3a OMACHOCTU pacnpoCTpaHeHHUs UHQPEKLUOH-
HbIX 3a00JIeBaHUM, OTPaBJIEHHUM JIIOJell; TEpPPUTOPHUM HA Ype3BbIYalHOM UJIH BO-
eHHOM noJjioxkeHuw [10, cT. 6-8].

B nocienHue BpeMsi BO3HUKJIA OCTpasi NpobJieMa, CBsi3aHHasi C HEKOHTPO-
JupyeMor ummurpanuvei us Cupuu B ctpanbl EBponbl. B 2015 r. EBpokoMuccus
3asBUJIQ, YTO HbIHEIIHUM MHUPOBOU MUTPALMOHHBIM KPU3UC SBJSAETCA KPYIHEU-
IIMM CO BpeMeH BTopoil MUpPOBO# BOWHBI (TOJIbKO YMCJIO JleTel-6exXeHLeB /10-
CTHUIJIO TorAa 7,5 MJIH. yesioBeK, 6oJiee 825 ThIC. leTel Monajayu B PyKd TOProB-
1eB JIIOAbMHU [4, c. 5]. CTpeMATCcs peliuTh AaHHYI0 Np0o06JieMy N0-pa3sHOMY, HAYH-
Hasd OT YCUJIEHHOTO0 KBOTUPOBAHUA [0 JeNOopTaldd MUTPAHTOB. pKUM IpuMe-
pOM CayUT BeHrpus, 3akpbIBlIasg CBOM TPaHMIbI JJI1 HOBBIX UMMHWIPAHTOB.
4.09. 2015 B cTpaHe NPUHAT HOBBIM 3aKOH, Y>KECTOYAIIIUN 3aKOHOAATEJAbCTBO O
MUTpALMU U 3allUTe TPaHMULbI, IPEeAYCMAaTPUBAIOIIMN yrOJOBHYIO OTBETCTBEH-
HOCTb UMMHUTPAHTOB, YTO NPOTUBOPEUYUT HOPMAM MeXK/yHapoHOro npasa [1].

B nocnegHue roAbl BO MHOTMX 3apyOeKHbIX CTpaHaxX ObLIU NPUHATHI
HOBble MUIpallMOHHbIE 3aKOHbl, BHECEHbl MHOT'OYMCJIE€HHblE H3MEHEHHS B
JleMCTByIOLllee 3aKOHOJATeJbCTBO, HallpaBJieHHble Ha YKeCTOYeHUue MHUrpa-
UUOHHOW TmOJUTUKHU. [lpumepoM MoxeT ObIThb MWcnanusi, pgosrve rojbl
NbITAOLAACA MepeHalnpaBUTh MOTOKAW MMMUIPAHTOB B JieraJbHOM HallpaB-
JIEHUH, B TO BpeMsl KaK «MexX/JyHapoJHass Madusi» COAEWCTBYeT He3aKOH-
HOMY Ilepece4eH’I0 M NpeObIBaHUIO JioJed B McmaHuu, 3apabaTbiBasg OKoO-
jgo 7 mapa. $B rog. C 2006 r. cTpaHa 3aHMMasia 2-0€ MeCTO B Mupe (mocie
CIOA) u 1-oe Mmecto B EBpome mno npuToky uMMurpaHtoB. OjHako, B 1oO-
clefijHee BpeMsl IPOCJEXUBAeTCs OTTOK MUIrpaHToB M3 HcnaHuu. Tak



B 2011 roay cTpaHy nokuHyJiu 60see 100 ThiC. UHOCTPAHHBIX TPaAXk/aH, YTO 00Yy-
CJIOBJIEHO KaK HOBbIM MUI'PALlMOHHBIM 3aKOHOJATEJbCTBOM, TaK U YXyALIeHUEM
9KOHOMHUYECKOW CUTYalUHU U yBesndeHueM 6e3padboTuna (26,2%) [15]. B ctpane
ferctByeT 3akoH 2009 r.«O mpaBax UHOCTpaHLIEB», KOTOPbIA UMeeT psJl HOB-
IIEeCTB: B MpeaMOyJie BblJieJieHbl TaKHe LieJd, KaK yJydlleHUe yIpaBJeHus UM-
MUTPALMOHHBIMU NOTOKAaMHU; NMOBbIIEHHE 3PPEKTUBHOCTH OOPBHOBI C HeJleraab-
HOU MMMHUTIpaLMel; COBEpLIeHCTBOBAaHMEe MEXaHW3MOB UHTerpanyuu MHOCTpPaH-
1leB B MCIIAHCKOe 0011eCTBO; YeTKoe pacnpejie/ieHre MOJHOMOYHUN MeX/y LieH-
TPOM U peruoHaMu. [IpegycMoTpeH 60Jiee CTPOrUil KOHTPOJIb MECTHBIX OPraHOB
BJIACTH 3a COOJIIOeHHEM MpaBUJI NPONHUCKU: «['le mponucaH, TaM U NPOKUBaK!»,
B'bE3/] JIUI NMOXUJaoro Bospacta Ha [IMXK cunbHO orpaHuyeH (Kak UCK/IOYEHUE
JIONyCKaeTCd BOCCOeJUHEHHWEe C COBEepIIeHHOJIETHUMHU JeTbMU pOJUTeJsIeH, He
JOCTUTIIMX 65 JieT, Npu COBJIIJEHUU BCeX NMPOYUX YCIOBUH, MPU3HaAeTCsd 0pU-
LIUaJIbHO 3aperuCTpUpOBaHHOE COXHUTEJIbCTBO OCHOBAaHHWEM K BOCCOEUHEHUIO
ceMbH). 3aKOH CTPEMHUTCS NpPHBJIEYb BbICOKOKBAJMPUIIMPOBAHHbBIX CHELUaIU-
CTOB, IPEUMYyLIeCTBEHHO U3 cTpaH EBpomnkl (pefocTaBiisieTcs nepees/ c CEMben
B Micnanuio). 3HaUMTe/IbHO U3MEHEH PEXUM BblJlauu BU3. [JlaBHble HOBEJIJIbI —
BU3a JJid NPOXUBAHUA, KOTOpas JaéT NpaBO HAa MpPOXKMBaHHE B CTpaHe Ha He-
OTpPaHUYEHHBIN CPOK, HO He MO03BOJIIET TPYAOYCTPOUTBCS; BU3a Ha IPOKMBaHUE
U TPYAOYCTPOUCTBO C MaKCHMaJbHbIM CpPOKOM MpeObiBaHUA B 3 Mecsla, IO
NpOLIeCTBUM KOTOPOTO, €CJIM TPYZOBad [efATeJbHOCTb He HayaTa, UHOCTpPaHel|
006513aH MOKUHYTb TEPPUTOPHUIO CTPaHbl, HUHA4Ye ero NpUBJEKYT 3a rpyboe Hapy-
IIeHWe BU30BOTO peXuMMa C 0053aHHOCTBIO 3alJIaTUTh OoJsbliod wtpad. Kak u
paHee, nepej npejoCTaBJeHUEM JIMLY NpaBa Ha NpoXHWBaHUe B McnaHuu, ero
NPOBEPSIOT Ha HAJIM4YMe CYJUMOCTU (YyYUTBHIBAIOTCA CTAThbU, UMEIOLIYe aHAJIOT B
yroJIOBHOM 3aKOHOJaTesbCcTBe Mcnanuu). MHOCTpaHen JvLIaeTcsa J0JIr0CpOU-
HOW pe3u/leHLIUH, eC/IM paspelleHre Ha NpoXKHMBaHHUE ObLJIO MOJYYeHO Ha OCHO-
BaHUU JIOXKHBIX CBeJleHUU; BbIHECEHO pelleHHe O ero JernopTalvu; OH Helpe-
PBIBHO OTCYTCTBOBAJI B CTpaHe Ha NpoTsKeHUU 12 MecAues. [lonosHeH cniucok
JlesTHUH, KOTOpble MOTYT ObITh MHKPUMUHUPOBAHbl KaK HapylLIeHUs: HaX0X/e-
HUE B CTpaHe C MPOCPOYEHHOMH, 6osiee 3-X MecsleB, BU30i; paboTa HeJserajaoMm;
COKpbITHE MMMHUIPAHTOM CBEJEHHUU O IPaJaHCTBe, MeCTe NPOKUBAaHUS; HEUC-
NOJIHEHHWE MpPaBUJI 001eCTBEHHOW 6€30MaCHOCTH, MOTPAaHUYHOr0 peXxuma U Jp.
BeccriopHoO, 4TO CaMbIM TSXKKHUM INpPeCcTyIJIEHUEeM ABJISIETCA OpraHu3alyd KaHa-
JIOB HeJleraJibHOM MMMUTrpauuu. OTHbIHE NPECTYNHUKOB OyAyT JAepXaTb B HC-
MaHCKUX TIOPbMAax M IMOCJE 3TOr0 B IPUHYAUTEJbHOM MOpPSAJKe AeNOpTUPOBATh
[8, cT. 53].

OTMeTHuM, YTO CTpaHbl 3anajia CTPEMSTCS NOHU3UTh YPOBEHb MHOCTPAHHOM
pabouey cuibl. Tak, B Beauko6purtanuy, rge ¢ 2013 r. y>kecTo4eHbl IpaBuJa Mo-
JIy4eHHSsl COLMaTbHbIX NOCOOMI MurpaHTaMm us EC, koTopble [JOKHBI OATBEP-
JIUTh, YTO NepBble 3 Mecsla NpeObIBaHUS B CTpPaHe OHU B HeJlesilo 3apabaThiBaiu
6oJsiee 150 pyHTOB cTepsaunroB. Ené B ¢peBpasie 2010 r. cTpaHa Bo3jieprkasiacb OT
yudactus B [JupektuBe EC «O nopsiike npeJiocTaB/leHusl yOexuIla», KOTopas ycTa-
HaBJIMBa/la MUHUMMaJIbHble CTaHJAPThI AJ151 0OpalleHUsl C NIpocbbaMu 0 MpeaoCTaB-
JIeHUU yO6exUilla, NOCKOJIbKY 3THU CTaHJApThl MOTJIM HAaHECTU YPOH OpUTaH-



CKOM CUCTEME YCKOPEHHOTO PacCMOTPEHUs MOA0OHBIX 3asiBJAeHUM. [IpaBuTesb-
CTBOM pa3paboTaHbl Mepbl, CTUMYJIMPYIOIIMe OpPUTAHLIEB 3aHMMaTb paboydue
MeCTa, Ha KOTOpble NMPeTEHAYIOT UMMHUTPAHThI, IPpeyCMOTpeHa AenopTanus 3a
NOMNPOIIAWHUYECTBO U HOYEBKY IOJ, OTKPbITbIM HeOOM, OrpaHUYEH Bbe3[, MU-
rPAaHTOB U3 CTpaH ¢ HU3KUM ypoBHeM BBII. /laHHble Mepbl HanpaBJieHbl Ha CO-
KpallleHhe MUTrpalvu U3 cTpaH BocTtoyHou EBponbl U U3 Takux 4ieHoB EC, Kak
Pymbinusg, boarapus, XopBaTtus [2]. C 2015 r. y>kecTO4Y€H NPONYCKHOU peXUM Ha
rpadule ¢ PpaHyuen, YToO BbI3BAHO CKOMJIEHWEM MUTPAHTOB B nopte Kase. BoI-
JleJISII0TCS CpeAcTBa U3 crnelldOoH/0B, IPeAYyCMOTPEHHBIX /i NOoAAepKKU PpaH-
uuu U Besnkooputanuu ¢ 2014 no 2020 roab! (6osiee 266 v 6osee 370 MJH. eB-
po cooTBeTCTBEHHO). CTpaHbl BocTouHO# EBpOmNBI BBICTYNUIM KaTeropu4ecKu
IPOTUB BBeJleHUs 0053aTeJIbHOr0 NnepepacnpepesneHus murpanton: ®@pannus, Hc-
nanus, [lopryranusa. Bputanus u /laHus Boo61le He IPUHUMAJIN y4acTHUsl B TOJIOCO-
BaHUM N0 KBOoTaM. [logepxanu sty ugero Toabko OPT, Utanus, ABctpus u lllBenus.
B nocnenHee BpeMsi GblIM MPUHSTHI 3aKOHOAATe/IbHble HOBeJLIbl B OPT.
Tak, 20 mapTa 2014 r. [IpaBUTEJIbCTBO Y>KECTOYHUJIO MEPBI 110 OTHOLLIEHHUIO K MU-
rpadTtaM u3 PymbiHuMM U Bosrapuu, ybM npoiieHuss 6yAyT aBTOMAaTU4YeCKU OT-
KJIOHAITbCS], U OHU O0Jiblle He MoJy4yaT GUHAHCOBYI0 MOAJEPHKKY, YTO 00yC/I0B-
JIEHO 3aBepIleHHUEeM NEePEXOAHOTO0 MEPUO/iA AJi TPAXAaH 3TUX CTPAH U BO3MOXK-
HocTbio ¢ 1.01.2014 cBo60HO nepeMeliaThcs o TeppuTopuu EC, o6paTuiocsk ¢
NpOCbOOM YKEeCTOYHUTh BU30BYI0 MPAKTUKY, YTOObI 4ieHbl EC BBe/siM BpeMeHHbI!
BU30BbIA peXUM C cocelsaAMU no bankaHckoMy noJiyocTpoBy. OfHAKO, OrpaHU-
YUTb NOTOK HOBbIX MUI'PAaHTOB HEBO3MO>KHO, TaK KaK TOJIbKO bproccesb NpuHU-
MaeT pelleHHe 0 pexxuMe Ha rpaHune. OTMetuMm, 4yto B @PI' pelicTByeT «3aKoH
006 MHOCTpaAHIAaX», B COOTBETCTBUM C KOTOPBIM JIJisl Bbe3/la U npebbIBaHUS UHO-
CTPaHHBIX TPAXJaH B CTpPaHe UM Heo6XO0JUMO HaJIM4YHe JeCTBUTEJbHOIO Nac-
noprta. YcioBus NpebblBaHUS WHOCTpPAHLLA B CTpPaHe 3aBUCAT OT TOrO, KaKUM
IrpaXXJaHCTBOM OH 00JiaziaeT: cTrpaHbl-uieHa EC uau llIBelinapuu, 1160 Apyrux
cTpaH. Pa3penieHre Ha npebbIBaHHWE UMeeT OrpaHUYEHHbBIA CPOK JIEMCTBHUSA, OHO
BbIJIAeTCs JIMI[AaM, KOTOPbIe CTPEMSITCS MOJyYUTh 06pa3oBaHue; MJIAaHUPYIOT pa-
6oTaTh B ['epMaHuU; MOTYT OCTaThCSd KUTb B CTPaHe H3-3a MEXJyHapO/HO-
MPaBOBbIX, TYMaHUTAPHBIX WM NOJUTUYECKHUX MPUYMH; Iepee3 kAT M0 NIPUIHU-
HaM CeMEeWHOro XapaKTepa; MHOCTpaHLlaM M OBIBUIMM rpax/JaHaM ['epMaHuy,
»KeJIaloL[MM BEpPHYTbCS, UMEIIIMM NPaBO Ha AJIUTEJIbHOE NpeOblBaHUE B KaKOM-
au6o apyrod ctpaHe EC. [IpeaycMoTpeHbl cieayloliyde BUJbl paspelieHUH Ha
»KUTEJIbCTBO i1 HHOCTpaHueB B @PI': ecsin paHee cyiecTBoBasio 5 ¢opM Bua
Ha KUTEJIbCTBO, TO Tellepb MX BCero 2 - paspellleHWe Ha BpeMeHHOoe NpebbiBa-
HUe U pa3pellleHHe Ha MOCTOsSTHHOe mnocesieHue. [losydyeHue obpa3oBaHuUs, Tpy-
foBasi aedateabHoCcTb B OPI', BoccoegHeHne ceMbHU, IPUYUHBI TYMaHUTAPHOTO
XapaKTepa, — BOT T€ OCHOBAHHUf, KOTOpble MO3BOJAKT BbIXOALY HW3 JAPYyroro
rocyZjapcTBa mnpeTeHAO0BaTb Ha XUTeJbCTBO B OPI. KoopauHupyeT u KOH-
TPOJIMPYeT NpoleAypy IMpeAoCTaBJeHHUS BHJAA Ha >KUTEJbCTBA JJisl HHO-
CTpaHLIEB HOBBIU ClieliMaJibHbli opraH — dejepasbHOEe BEJOMCTBO IO JiejiaM
murpanuu. [lo HoBoMy 3akoHY KBaJlMQUIUPOBAHHbIE CHELUAJUCTBl MOTYT
paboTaTb HeOrpaHUYEHHOE BpeMsi, T[PUYEM  HUHOCTPAHHbIE  CTYJEHTHI,
okoHuuBIIMe BY3 cTpaHbl, Moryt ocraBaTbci U pabortatb B PPI. 3akon



peryjavpyeT MUTIpallMOHHble MPOLLECChl HAa PbIHKE TPY/Ja, UHTErpanui HHO-
CTpaHLIEB YU NPaBO Ha Mpe/loCTaB/eHHe yOexKHIla, 3HAYMTEeNbHO YCUJIEHbI Npe /-
nucaHus Mo obecnevyeHuto 6e3omnacHocTU. TeM BpeMeHeM, 60Jibllle IpaB Ha MO-
JlyueHHe BU/Jla Ha )KUTeJbCTBa B 'epMaHUM peoCTaBIeHO OeXXeHljaM, Telephb B
JIAaHHYI0 KaTeropuo BXOJAT W JIMLA, I0JBeprawuiiecs npecje0BaHUIO0 110 MPHU-
3HAKy 110J1a UJIM CEKCYaJIbHOM OopHeHTauuu. TOT, KTO MOAJEXHUT BblJJBOPEHUIO U3
[epMaHuy, HO He AENOPTHUPOBAH B TeueHUe 18 MecsleB MO UCTeYEeHUM Ha3Ha-
YEeHHOI'0 CPOKa [0 He 3aBUCSAIIUM OT HEro NpuYrHaM, NIpuobpeTaeT pa3pelieHue
Ha npe6biBaHre B OPI'. Eciiu KOCHYTbCS1 BONPOCOB 0 BOCCOEAMHEHUU CEMEM, TO
3/leCb BCé OCTaJIOCh MO-NPEXXHEMY: HECOBEPIIEHHOJIETHUE [eTH NMPeTeHJeHTOB
Ha MOJIMTUYeCcKoe yOexxullle UM MHOCTPAHLEB, MOJYYMUBIIUX CTATYC OeXeHLEB,
MOTYT NepeexaTh K poauTesasiM B ['epmanuto. [Ipy paccMoTpeHUH xoAaTalcTBa
YUYUTBIBAETCS TOTOBHOCTh pebeHKa Ha Iepees/, ceMelHoe MOJIOKeHUe poJUTe-
seit. Cynpyr(a) no npue3sy B 'epMaHUI0o MMeeT NpaBoO Ha MoJIy4YeHUe paspelle-
HUS Ha npebbiBaHHe B ['epMaHUM CPOKOM Ha OJMH roJ, KOTOpOe MpO/JeBaeTCs
KaX/Jbli roJ, IOKa BCe MpeANOChUIKUA [JIsl MOJydYeHUs NpaBa Ha GeccpoyHoe
NpoKMBaHHe He OY/JyT BBIMOJHEHbBI, 2 UMEHHO: 3HAaHUE HEMEIKOTO SI3bIKa; BO3-
MOXXHOCTb COZIep>KaThb ce6s1 6e3 MoJiydeHHUs COLIIOMOLIM OT rocyAapcTBa. Brnep-
Bble OTMEYaeTCsl BO3MOXXHOCTb BOCCOeJJMHEHHS] OJHOMOJIbIX ceMed (paHee -
TOJIbKO JJIs1 TeTEPOCEKCyalbHbIX CynpyroB). [Ipy 3TOM A0CTaTOYHO, €C/IU OJWH
W3 CynpyroB 6yjaeT paboTaThb, a JIPyrou noJsy4yaTh nocobue mno 6e3paboTuiie B
TeyeHue 6 MecsleB.

OTMeTHM, YTO 3aKOHOM BblJiejieHa OU3HEeC-UMMUTpALUs: «YCJI0BUSIMHU
JIJIsl paspelieHrsl HA MMMUTPaALMIO /1J11 GU3HECMEHOB SIBJSIOTCS MPUOPUTETHBIN
9KOHOMHUYECKHUN HHTepec ['epMaHUK (0OOBIYHO TOJBKO NMPHU HUHBECTUIMHU OT 1
MJIH. €BPO U CO3/laHUU He MeHee 10 pabo4yux MecT), ocobble peruoHajibHbl€e I0-
TPeOGHOCTH WU OXKUJAHUE MO3UTHBHOI'O BO3/IEMCTBHUSA HA 3KOHOMUKY. OUHAH-
CUpOBaHME JIOJPKHO 00€eCredynBaThCs 32 CYeT COOCTBEHHBIX CPEACTB UJIH COTJIa-
cueM Ha mpejiocTaBjeHHe KpeauTa. CHayasa BblJAaeTCs pa3pelleHre Ha MPOXKHU-
BaHME CPOKOM MHHHMMYM Ha 3 roja, yepe3 3 rojsa MOXeT ObITh BblZJaH 6eccpoy-
HbIM BUJ, Ha KUTEJbCTBO, €CJU 3allJIaHUPOBaHHAasA [|eITeJIbHOCTb YCIELIHO OCY-
I1eCTBJISJIACh U CPEJICTBA K XKU3HU rapaHTUPOBAHbI», TAKUM 00pa3oM, pedb UAET
06 MHBeCTULMOHHOW MMMHUTrpauuu [9, § 16-38a; chapter 2, part 1, sec. 3; sec. 4].
Ecauy suno »KeslaeT moy4YuTh HEMELKOE MPAXK/AAHCTBO, TO €My HYXKHO MPOXKHUTh
Ha Tepputopuu ['epMaHum 7 JieT, a TakkKe MOATBEPAWTb 3HAHHE HEMELKOIO
s3bIKa, TPABOBOTO W OOIIECTBEHHOTO MOPs/Ka NMyTEM MPOXOXKIAEHUS Cllel[haIu-
3UpPOBaHHOrO0 3k3aMeHa. OCBOOOXK/AAIOTCS OT ero MPOXOXKJAEHUs JIUIA, 3aKOH-
YyuBUIKME LIKOJY B ['epMaHUM, KOTOpble He B COCTOSSHUM NPOUAU TECT MO CO-
CTOHUIO 3J0pOBbs (BCJIEACTBUE ICUXUYECKOH, (PU3MYEeCKOM OO0JIe3HH, IO
Bo3pacTHOW mnpuuuHe). [Ipy HeyZauHOW cJade TecTa JIMLO MOXET OBIThb
JIONYLIeHO K TOBTOPHOU cAadye 3K3aMeHa. /[lOMoOJHHUM, 4YTO B CTpaHe JeW-
ctByeT MoJsiofiexkHasi MurpanyMoHHasg cay6a (JMD), moMorawiijass BHOBb
NpUOBIBIIMM B CTPAaHy MOJPOCTKAM M MOJIOABIM JIIOASIM B Bo3pacTe a0 27
JeT. B 11eJIoM MOXHO cJesiaTb BBIBOJl, YTO HEMEIKHH «3aKOH 00 HHO-
CTpaHL|AX» BIlIEpBble CO3/aJ MpPaBOBble YCJIOBUS, PETryJUpylolide U OTTPaHU-



YMBalIlMe UMMUIPALMI0, ObLJIM BIepBble 3aKOHOJATeJbHO 3aKpelJeHbl Mepo-
NpUATHUSA 110 UHTETPaLMU JJIs1 UHOCTPAHLEB, VIMTEJbHO U HAa 3aKOHHBIX OCHOBA-
HUSX NpoXuBawux B 'epmanuu [7; 13].

AHanu3upys 4YelicKoe 3aKOHO/ATeJbCTBO, HEOOXOJAUMO OTMETUTh, YTO B
HEM NpPeAyCMOTPEHO 5 OCHOBaHUM JJ1s1 Bbe3/ia Ha TEPPUTOPHUIO JAaHHOUM CTPaHbI €
1|eJIbI0 JJINTEJIbHOTO NMPeObIBaHUSA: UHAMBU/Iya/llbHOE NpeANPUHUMATENbCTBO; MO-
JlydueHHe 00pa3oBaHHUSA (OCHOBaHMWE — JOKYMEHTAJbHOE MOJATBEPKAEHUE O 3a4UC-
JIEHUHU JIUL]A B aKKpeJUTOBAHHOE y4Ypex/JieHhe 00pa30BaHUsl); BOCCOEIUHEHUE Ce-
MbH (BbIJIAETCS B C/Iy4ae, €CJU Y JIMIA €CTh OJIM3KUE POJICTBEHHUKHU B YellicKou
Pecny6Jsinike; Tpy10ycTpoOMCTBO B Uexuu (MOXKET MOJIYYUTb JIMI0, UMeollee pas-
pellleHHe Ha paboTy GrOpo TpyAoycTpoiicTBa Yexun); «6u3Hec-BHU3a» (eCau paHee
€€ MOXKHO ObLJIO MOJIYYUTh, JIMIIb YYPEJIUB B CTPaHe I0OPUJHAYECKOE JIMLIO, TO TeNephb
JIAHHOT'0 OCHOBaHUS HEJ0CTATO4YHO, U JIUIO, YYpeAuBllee GUPMy, 063aHO NPHUHU-
MaTb HENOCpPeACTBEHHOE y4acTHhe B e€ yInpaBJIeHUM B BUJIE HaWMa COTPYAHUKOB,
0opHCHBIX TOMeEIeHHH, pa3BUTHUsI 6U3Heca U Jip.). Bce Bblllleyka3aHHble BU/ibI BU3
SABJIAIOTCA B JlaJibHEUIIeM OCHOBaHUeM A1 nosiydeHus [IMXX B Yexuu, a ipu npo-
>)KUBaHMU JIMLla B TeueHHe 5 JIeT — U Ha noJiyueHue rpaxkganctsa. Jlo 2010 r. mosy-
YUTh BU3Y [0 OCHOBAHUIO WHJWBUAYAJbHOE NpeANPUHUMATENbCTBO OBLIO Cyle-
CTBEHHO Jierye, 4yeM cervac. Tenepb WX BbIJAIOT T€M, KTO IJIAHUPYET 3aHUMATbCA
peasibHbIM GM3HECOM, TO €CTh C BJIOXKEHHMEM 3HAUUTEJIbHOTO KaluTasla, OpraHu3a-
el paboyrx MecT (IpeuMyIleCTBEHHO AJ1s rpaxkaaH Yexuu. Kak TosibKo 3aperu-
ctpupoBaHo UII Ha Tepputopuun Yexuu, To ¢ 1-ro AHA B3UMAIOTCS COLMAJIBHBIE U
MeJULUHCKHE B3HOChI, CTOUMOCTb KOTOPBIX ZJ0BOJIBHO BeJIMKa [3].

PaccmaTprBasi MurpauMoHHyto cutyauuio B HopBeruu, Heo6xoauMMo oTMe-
TUTb, YTO 3/1€Ch «HE JI0MYCKAeTCs NMpeAoCTaBAeHUe yoeKula sl JOKHUKOB, 110-
C/le TOTO KaK OHU CTalu GAaHKpPOTaMU», OJIHAKO, MpPeayCMOTPeHa BO3MOXKHOCTb
HaTypaausanuu rpaxzaas CtoptuHrom [6, ct. 103; c1.75, m]. C masa 2004 r. 3aech
YBEJMYMBAETCS YUCJI0 UMMUTPAHTOB, YTO CBSA3aHO C NocjeJHUM paciimpeHueM EC,
yBeJInueHUueM pabouyei cujibl U3 cTpaH banatuu v Iosbu. [Tosnutrka HopBeruu
HamnpaBJ/ieHa Ha CO3/laHHe BCeX YCJOBUM /ISl CTaOUJIbHOTO Pa3BUTHS COLLMAJIbHO-
3KOHOMMYECKOT0 MOJIOXKEHUS CTPaHbl, CO3JjJaHHE TOJIEPAHTHOI0, OJIMHALIMOHAJIb-
HOro 0611ecTBa. B cBSI3U ¢ 3TUM B CTpaHe peopraHW30BaHbl BEJJOMCTBA, 3aHMMal0-
1iMecs BONPOCaMU UMMUIPAHTOB; BHECEHBI NU3MEHEHHS B 3aKOHbBI, Pery/upyrolue
CTaTyC UHOCTPAHLEB; IPUHATHI HOBble 3aKOHBI: 3aKOH O TPaXXJAaHCTBE, [1eHCTBYIO-
i ¢ 01.09.2006 r., 3akoH 06 UHTerpanuu, aerctByrouii ¢ 2003 roga; peaausy-
eTcsl MporpaMMa [0 MHTerpanuy MOJUTHYECKUX OeXeHLEB U, JIML, MOJYYUBLINX
B/l Ha >KUTEJIbCTBO, B OOIIECTBO CTpPaHbl MYTEM MNpPeOCTaBJIeHUS OeCHaTHBIX
KYpCOB 10 U3Y4YE€HHUI0 HOPBeXCKOro si3bika (300 yacoB), a Takke 0011 eCTBOBEeHHUS
JIJIS1 TOTO, YTOObI BIIOC/IEACTBUU ObITh KOHKYPEHTHOCIIOCOOHBIMU Ha PbIHKE Tpy/a
JIM60 JIOKYMEHTAJIbHO MOATBEPJAUTb 3HAHHUE fI3blKa JJIS TOr0, YTOOBI MOJYYUTh
[IMXK. [lna nonydenus [IMXK ueHs ocegiioctu 3 roJja, npuo6peTEHUs TPaXK/AaHCTBA
-7 net [12].

Psin vccnefoBaTesiell 0TMeYarOT, YTO B MOCJAeJHee BpeMsl MPOCJEKUBAETCS
pPOCT yJIbTPalpaBbIX HACTPOEHHUM BO MHOTMX 3apyOeHbIM cTpaHax: [osiaHguy,
®panuuy, lIBeliuapuy, Aurany, Kanaze u gpyrux. O6yc/10B/€HO 3TO BHYTPEHHEH CO-



[[HQ/IbHO-TIOJIMTUYECKON CUTyaluel: BBICOKMM YPOBHEM 6e3paboTHIb], yBeJIUYeHUEM
NPEeCTYIJIEeHUH, COBEPIIEeHHbIX WHOCTPAHI[AMH, OTCYTCTBUEM (GUHAHCOBBIX CPECTB
JUUIS1 OKa3aHUs UM collasibHOM noMotny. Tak, B IlIBeliapuy 6b11 IpoBeiEH pedepeH-
ZiyM, Ha koTopoM 50,5%. 1mBeijapiieB MporosiocoBaiy 3a yKeCTo4eHue MUTPAIjUOH-
HOM TMOJIMTUKU CTPaHbI, YCTAHOBJIEHHE KBOT /ISl TPY/ZI0OYCTPONCTBA U 00yYEeHUS UHO-
CTpaHHBIX IpakAaH. [[porosiocoBaBIlye 3a OrpaHUYeHHe UMMHUTPAIUU rpakaaHe He-
JIOBOJIbHBI T€M, YTO YHCJI0 UMMUTPAHTOB BO3pocsio B 10 pa3 co BpeMeHH MO ANMUCAHUSA
JloroBopa ¢ Bproccesiem 2002 r., MOBbIILIEHHEM OIIAThI 3a apeH/ly KBapTHP, YBeInde-
HUEM Harpy3Ku Ha TPaHCIOPT U Jp. [14].

TakuM 06pa3oM, OCHOBHbIE TEH/EHIIMU U3MEeHEHHUS MUTPALMOHHOTO 3a-
KOHO/IaTeJIbCTBA HA JIAaHHBIA MOMEHT 3aKJ/II0YAKTCS B €ro y)KecTouyeHUH. EBpo-
nelcKUe rocyapcTBa CHHXKAIOT pa3Mep COI[UAJIbHBIX MOCOGUHN /i1 GeKeHIEB,
YCJI0KHSAIOT BU30BYIO MOJIMTHUKY, COKPAIIAIT CPOKU NMPeObIBAHUS UMMUT'PAHTOB,
BBO/ISITCI UMMHIPAIlMOHHbIE KBOTHI JJIsI TPaXK/JjaH OTAEJNbHBIX CTPaH, YCUJINBa-
IOT KapaTeJibHbIE MePbI 110 UX BbIIBOPEHUIO U3 CTPAHBI, Y2KECTOYasd MOJUTHUKY 110
OTHOIIIEHUIO K HeJierasiaM. B To ke BpeMsl Bce CTpaHbl CTPeMSTCS MPUBJIeYb KBa-
JUGULIMPOBAHHBIX CIIEIMATHCTOB.
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JIOKTpHHaJIbHOEe 000CHOBaHHE NNPUOPUTETHOCTH MeXAYHApOLHO-IIPAaBOBOTO pe-
T'YJIMPOBAaHUSA NpaB U CBOOO/ YesI0BEKA, CIOCOO0B BeJleHHUsl BOWH U pa3pelleHus
KOHQJIMKTOB, 0OecrieyeHHs HallMOHA/IbHOM U KOJIJIEKTUBHOM 6€3011aCHOCTH OBblI-
JIO OTPa)eHUEeM PA3JIMYHBIX U IPOTUBOPEYUBBIX TEHJEHIIMN Pa3BUTHUA MeXAY-
HapOJAHBIX OTHOLIEHU U Ha py6exe XX-XXI BB.

Koaudukauus HopM ryMaHMTapHOIO IIpaBa, B 0COOEHHOCTHU KOHLenuuu Re-
sponsibilitytoProtect (PR2P), cBuaeTe/ibcTBOBaJIa 0 MPU3HAHUU BCEM MUPOBBIM CO-
001EeCTBOM LIEHHOCTU YeJIOBEUYeCKOH KU3HU B KayeCTBe BbICIIEN LieJIM Pa3BUTHSA
ob1ecTBa U rocyaapctsa. CCbIJIKM Ha MPaBO MUPOBOT0 COOOIIECTBA BMELIMBATHCS
BO BHYTpPEHHMe JieJia [J1s «3alLUThl HaceJleHUs OT MeHOLU/ia, BOEHHBIX IIpecTyILie-
HUM, 3THUYECKUX YUCTOK U MPECTYIJIEHUH NPOTUB Y€JI0BEYHOCTU» CTAJIA 0OOCHO-
BaHHWEM JIOKTPUHbBI OTPAaHUYEHHOT0 CyBEpeHUTeTa rocyZlapcTBa B yCJI0BUAX (Op-
MUPYIOILET0Cs IeMOKPAaTUYECKOTr0 MUPOBOTO coobiecTBa [1].

AHTpOMNOLEHTPU3M JINOEPASBHOTO NPAaBOCO3HAHUSA JONyCKaJl HaJd4vHhe
MeXJyHapOoJHOU NpaBOCyO'bEKTHOCTU OTAEJbHBIX WHJUBU/OB, IOPUANYECKUX
JIAL, OOIIEeCTBEHHBIX [ABUXKEHUH, T.e. He 00/1a/lal0lUX CYBEPEHUTETOM perse
Y4aCTHUKOB TPaHCHALMOHAJIBbHOI'0 B3aUMO/ €M CTBUS.

AKILIeHT Ha eIMHCTBe 00l1e4yesoBeYeCKUX LIEHHOCTEN B MOCTOUIIOJISIPHOM
MUDeE, I/le 3HaYyeHHe UJIeMHbIX U MMOJUTUYECKUX 6apbepOB CBELEHO K MUHUMYMY,
a pasjiMyde CTaTyCHbIX MapaMeTpPOB HUBEJUPYeTCs I100aJbHOM B3aMMO3aBU-
CUMOCTbIO, ObLJI PU3BaH JieraJu30BaTb MOJUTUKY T'YMaHUTApHBIX UHTEPBEH-
UM U OllepaliMy M0 MoAJep:KaHUI0 MUpa, npoBoAuBIIytoca ctpaHaMu HATO u
CIIA mopg s1o3yHroM pacnpocTpaHeHUs AeMokpaTuu. [IpoTuBopedyre noso6HOr0
Kypca HopMaM YctaBa OOH He cMy1ano moJMTo/10roB, Tpe60BABIINX CO34aHUSA
NPUHLUUINAJbHO HOBOM HOPMAaTUBHOW M MHCTUTYLIMOHAJIbHOM 6a3bl MeX/yHa-
POJIHBIX OTHOLIEHHWH, yCTPaHEeHHUs NMPOOesioB B IEMCTBYIOLEM MeX/AYHAPOJAHOM
IpaBe C LjeJIbl0 paspelleHus JUJIeMMbl MeX/1y «IIPUHLIUIIOM 30ppO» U «IIPUHLHU-
noMm MioHxeHa». [2, c.23-24]

Pasmbiiiennsi KaHTa 0 COOTHOLIEHWM CBOGOJbI M PaBEHCTBA, rocyAap-
CTBEHHOTI'O CyBepeHHUTeTa U «BCEMUPHOTO IPaXKJaHCKOTI'0 COCTOSIHUSA», IIPAaBOBOTO
YHUBepca/M3Ma U MapTUKyJasipu3Ma B TpakTaTe «K BeuHomy Mupy» 1795 r. okasa-
JINCh HEOXXUJAaHHO CO3BYYHBIMH COBPEMEHHBIM JUCKYCCHUSAM OCIPaBeAJIMBOCTU U
3¢ PEeKTHBHOCTH MEX/AyHApOJHOIO IpaBa B yCJOBUSAX pacnaja OUIOJISIPHON CH-
CTeMbl MeXYHapPO/AHbIX OTHOLIEHUH U Xa0ca «3MO0XU TypOyJIEHTHOCTHY.

OTTasKMBasACh OT KAHTOBCKOTO IOHMMaHUA MOPaJIbHOI'0 3aKOHA KaK yHU-
BepCa/lbHO 3HAYUMOW HOPMbI, IPUMEHUMOMN KO BCEM CyObeKTaM MeX/AyHapo[-
HbIX OTHOLIEHWH U B JIIOOBIX CUTyallMsX, COBPEMEHHbIE MOCAeL0BaTeNN HeMell-
Koro ¢usocoda cuMTaIMd peasbHbIM BOIJIOLIEHUEM KaTEropuyecKoro UMIiepa-
THBA OCHOBOMOJIArallye NPUHLMUIIbI MEXAYHAapOAHOro NnpaBa. 3apUKCUPOBaH-
Hpole B CtatyTte Jluru Hanuy, nakte bpuana-Kestora, YcraBe OOH u gpyrux
MeX/IyHapOAHbIX OpTaHU3alUu{, OHX BOCIPUHUMAJIUCh KaK «OTHOCSIIUECS K pa3ps-
Jly CMpo2ux 3aKOHOB, UMEIOIIMX CUJY MPH JIIOObIX 00CTOATENBCTBAX U TPEOYIOIIHUX
Hemed/1eHHO20 ocyulecTBaeHUs» [3, ¢.365], [6, p.89 ]. k. Pos3 oTMevas yHuBep-
caJiu3M KaTeropuii cBo60/1bl, paBEHCTBA U CIIPABEIJIMBOCTH, KOTOPbIE HE MOTYT



OBITh MPEeAMETOM TOPra HWJIM KaJbKYJSIUH HAallMOHATBHBIX U TOCY/1apCTBEHHBIX
MHTepecoB [4, c.38.].

X. By nogyepkvBa KOHBEHIJMOHAJIbHBIMA XapaKTep KaK caMOro Mexzy-
HAapO/JHOTO MpaBa, TaK U UHCTUTYLMOHAJIbHOU NPUPOJbl COBPEMEHHOTO MHUPO-
NOpAJKa, KOHUENTyaJbHOU OCHOBOM KOTOPBIX CTaJl KAHTOBCKUW NPOEKT «BCe-
MHUPHOTO TPaXKJAaHCKOTO COCTOSIHUSI» M «MHPHOrO Col3a HapojoB». s
JIunkasiitepa u Cnorep Oblia BaxkHa uHTyunus U. Kanta oTHocuTesnbHO cno-
COOHOCTH MHUPOBOI'0 COOOIIECTBA JAOCTHUYb KEJAHHOTO PAaBHOBECUS MEX/y CBO-
60,01 U CUJION OTZAENbHBIX TOCYIapCTB, CO3/laB «BCEMUPHO-IPaXKJaHCKOe COCTO-
sdHUe NyOJMYHOW 6e30MacHOCTU» MOCPEeJCTBOM BOBJIEYEHHUS B IMPOIECC BbIpa-
60TKU «3aKOHAa 06beJUHEHHOW BOJIM» BCeX CyO'bEKTOB MHUPOBOIO MpoIecca,
HEe3aBHCUMO OT UX CTAaTYCHOM M MOJIMTUYeCcKOHr npupobl [10, p.170].

KaHTOBCKHI NPOEKT «MeX/yHapoLHOro IpaBa, OCHOBAaHHOI'O Ha My6Jny-
HBIX U ONMUPAIOLIMXCS HA CUJIY 3aKOHAX, KOTOPBIM JIOJ/DKHO MOJYUHUTHCSA KaK0e
roCyZJapCTBO», UCXOJMUJ U3 TPAAUIMOHHOIO JONYIeHUsI MPAaBOBOTO HATypaIn3-
Ma 0 TOM, UTO «B YeJIOBEUEeCKOW MPUPO/ie BCEr/a »KUBO YBaOXKeHHe K IIPaBy U J0J1-
ry». KpUTHKH ecTeCTBEHHO-NIPABOBOM JOKTPUHBI CIPaBeJJ/IMBO yKa3bIBaJK Ha
TO, YTO TpakTaT «K BeuHOMy Mupy» NpeAcTaBjseT CO60H TUMHUYHBIA MpUMep
U/leaJIbHOTO NpaBa, «yKa3blBaIOLIEro Ha TO, KAKUM JOI)CHO Oblmb OTHOLIEHHE
MeX/y JII0JbMU U rocyaapctBamu» [3, ¢.350-351].

CMellleHHe paKypca AUCKYCCUM O CyAbOe JIMbepasbHOTO MpoeKTa B chepy
pa3MblllJIEHUH HaJ, IPUPOA0N MEXAYHAPOJAHOTrO MpaBa, CHOCOOHOTr0 AAaTh a/leK-
BaTHbI OTBET Ha BbI3OBbl COBPEMEHHOCTH, CIOCOOCTBOBAJIO aKTyaJW3alidu
uaeut Kanrta B crope o nyTsx U ¢popmax 0611eCTBEHHOr0 porpecca, npejiejiax u
nepcrneKTUBax TPaH3UTa 3alaJHbIX MOJUTUYECKUX U MPABOBBIX UHCTUTYTOB B
JIpyrue KyJbTypbl. AIOJIOTEThI «JIHOepasbHOr0 TpUuyMdasirnaMa» CYUTaJU HEU3-
OeXHbIM Ilepexo/i MOAABJISIOIIEr0 YMcJa YYaCTHUKOB MeEXAYHApPOJHbIX OTHO-
IIEHWH K YHUBEPCAJIbHBIM 1IEHHOCTSM CBOGO/Ibl, IEMOKPATHH, yBAaXKEHUS MPaB U
CB00O/] YesI0BeKa, OTKPbITON U IJIaCHOW MOJIUTHKE.

OtMmeyenHass U.KaHTOM HepaspbiBHAsA CBSI3b JOTOBOPHOM NPUPO/bI NMPABO-
BOT'0 rOCY/JIapCTBa C MUPOJIDOMBBIM XapaKTepOM ero BHEIIHEHN MOJUTUKU CTaJla aK-
CUOMOM KakK [IJIs1 HeOpeaIMCTOB, TaK U JJis Heo/IMbepasioB, YTBEPKAAIOIIUX BCIe],
3a HeMelKUM ¢usocodpoM, UTO B paMKaxX «popMasibHO YCTAaHOBJIEHHOTO MUPHOIO
COr03a» IEMOKPATUH JIPYT C APYTrOM He BOKWIOT. He ciiydaliHo, mo MHeHHUI0 M. [loita,
pacliMpeHre «30Hbl MUpa» YCUIUAMU JIMOepabHbIX COOOLIECTB COMPOBOXK/1A/I0Ch
pacnpocTpaHeHHEM AeMOKPATHH, CIOCOOCTBYS MCIIOJHEHHIO MedThbl B.BusibcoHa
caesaTb MUp OoJiee 6e30MaCHBIM IS JIeMOKPAaTHH, a LEHHOCTU JeMOKpPaTUH —
npueMJeMbIMH BO BceM Mmupe [7, p.1151-1152].

[IpoeKT «MexZyHapoJHOTO NpaBa, OCHOBAHHOTO Ha ¢ejepasu3Me CBO-
60 HBIX HAPOJ0B, B KOTOPOM KaXX/IOMy U3 HHUX rapaHTUPOBAHO €ro mpaso» [3,
c.385] npeacraBisisics KaHTy KOMIPOMHUCCOM MeXAY CBOOOJIOM U CYBEPEHUTETOM.
®dunocod co3HaTesIbHO NMPOTHUBONOCTABJAN CBOE BHJEHUE MeXIYHapoJHOro Ipa-
BOIOpAJAKA ujeany BceMupHoro rocygapcrsa A. Cen-Ilbepa u K.-7K. Pycco, cunrtaa
IJIaBHBIMH aTPUOyTaMH «COK3a HApOJ0B» MPHUHIMIIbI KOOMepaluu U cybcuauap-



HOCTHU. [lo MHEHVIO COBpEMEHHBIX aBTOPOB, B YCJI0BUAX IJ1I00aJbHON B3anUMO3a-
BUCUMOCTH MEXJyHapoJHOe COTPyAHHUYeCTBO NpuHUMaeT dejure u defacto pas-
Jin4yHble GopMbl peJlepaTUBHOU OpraHM3aluy, B paMKaxX KOTOPOM PUBUJIETUU U
HENPUKOCHOBEHHOCTb TOCY[lapPCTBEHHOIO CyBEpEHUTETAa OTPaHUYMBAETCHA BO
¥MMs 6e30NaCHOCTHU U MpaB 4yeJsioBeKa, COJIMAAPHOU 3alUThl 061X UHTEPECOB U
neHHocTel. PesepannsM, TeM CaMbIM, BBICTYNaeT UHCTUTYLMOHAJbHOW OCHOBOM
MeX/yHapOJHOTO TYMaHUTApPHOTrO MpaBa, AEMOHCTPUPYSA COBMECTUMOCTb CBO-
60/b1 M IOPsIJIKA, CYBEPEHHOCTU U UHTerpanuu [9, P.917-918.].

Cospganue Jluru Haymi, OOH, CBCE, EC coBpeMeHHble mnocJienoBaTeNr
KaHTa cynTaloT 3MNUPUYECKUM BOIJIOLEHUEM COOCTBEHHO JIMOepaJbHOTO Mpo-
eKTa «BEYHOTO MHUpa». B mpupojie 3TUX MeXAyHAapOJHbIX HHCTUTYTOB MPOSIBU-
JIach, IO UX MHEHUIO, MOJMTHUYECKAsA KyJbTypa U MOpaJibHble CTaHJapThl Jrbe-
pasIbHO-/IEMOKPATUYECKUX PEXUMOB: IJIIOPaIM3M, YBaXKEHUE NIPaB U CBOOO/, ye-
JIOBEKA, CHOCOOHOCTb K JOCTHXKEHUI0 KOHCEHCyca Mo 001e3HaYMMbIM IpobJe-
MaM, HEeyKOCHUTeJIbHOe CJie[JoBaHMe 3aKOHaM M NPUHATBIM 0053aTesbCTBaM.
Kak nponuyHo 3ameTtus X. AsnibBapec, 1MbepasibHble FOCYJapCTBa «BCETa BeAyT
cebsi XOpOILIO W MPAaBUJbHO», MOJUYUHAS KaTeropuieckoMy HMIEpPaTHUBY CBOU
JIeCTBUS BHYTPU U 3a NpeiesiaMy HallMOHaJIbHbIX IpaHul [5, p.183-84].

TakuM o6pas3oM, yCUJIHUSMU JIUOepaTbHO-AEMOKPATUUECKUX PEXKUMOB CO-
3/1aeTCA He TOJIbKO UHCTUTYLIMOHAJIbHash 0CHOBA COBPEMEHHOI0 MUPONOpPAJKA —
«denepayuss MUPOJIOOUBBIX», — HO U ero npaBoBoe noJe. HeonrnbepanbHasa A0K-
TPHHA COBPEMEHHOT'0 MEX/JYHAapOJHOr0 NMpaBONOpA/Ka, CO3/laHHAsA COBpPEMEH-
HbIMU nocaefoBaTensiMu U.KanTa, HeyJIOBUMO cO/IMKaeTCs C [UBUIM3ALMOHHOU
auxoroMmuent C. XaHTUHITOHA, B paMKaX KOTOPOW MOHSTUS paBeHCTBA, CIpaBe/-
JINBOCTH, 3aKOHHOCTH, CBOOO/bI, MEXYHAPOAHOTO COTPYAHUYECTBA BbICTYNAIOT
He NPOCTO MapKepaMu 3anaZHOW LIMBUJIM3ALMU, HO U HOPMAaTUBHBIM 000CHOBaA-
HUEM ero ocob60i poJiu B Mpolecce MeXAyHapoJHOro NpaBOTBOpYECTBA U Ipa-
BONIpMMEHEeHUs. B HOBOW MHPOBOW HMEpPApPXHMHU U MEXAYHApPOJHOM IpaBe Jieru-
TUMHUPYIOTCSA U JIETAJU3YIOTCS NIPEBEHTUBHbIE BOWHDI, BeAylLHecs: OT UMEHH JIU-
6epasibHOTO MHUPOBOTO COOOIIECTBA NPOTHUB IPECTYINHBIX» TOTAJUTAPHBIX pe-
)KMMOB, TYMaHUTapHble UHTEPBEHIMH, NpeleJeHTbl PernMoOHaJbHOr0 HHUJIATe-
pasnu3sma (noao6Ho onepanusam HATO B IOrocnasuu, CIIA 1 BesinkobpuTaHUH B
WUpake, JluBuu, Apranucrane).

CooTBeTCTBHUE AKTOPOB MEX/JYHApPOJHOr0 NpaBa KPUTEPUSAM JiMbepasib-
HOH JIeMOKpPATHH JI0/KHO YYHUTBHIBAThCs, M0 MHeHUIO A.- M. CiioTep, B nmpouecce
MEX/IYHapOJHOTr0 MPU3HAHUSA TOCYyJapCTB M MPUHATHUSA UX B COCTAaB MeXAYyHa-
poAHBIX opraHusanuu (npexze Bcero, B OOH), B Xoze peanusanuu nporpaMmm
9KOHOMHUYECKOW U TYMaHUTApPHOW MOMOLIM, MPOEKTOB MEXAYHAapOJHOr0o CO-
TpysHudectBa [11, p.509].

HUTorom M ypokoM KOHQJIMKTA WHTepHpeTaluid KaHTOBCKOTO TpaKTaTa
1795 r. B cOBpeMeHHOU HayKe MeX/YHAapOAHbIX OTHOLIEHUI CTal0 HOBOE MOHU-
MaHMe NPUPOAbI MeXAyHapOoJAHOTO NnpaBa. ToJiepaHTHOCTD, NJIDPaIM3M, FOTOB-
HOCTb K IPU3HAHUIO MPaB ¥ cB060/ «/lpyroro» (HeCMOTpsI Ha MPOTUBOIOJI0KHBIH
XapaKTep OTCTAaUBAaEMbIX UM HUHTEPECOB U L[EHHOCTEM), CTpeMJIEHHEe K COTPYAHU-
YeCTBY Ha pPaBHBIX BO UMs pelIeHUs IJI06aJTbHBIX MPo6JieM, — TAaKOB JajJieKO He



MOJIHBIN [epedyeHb XapaKTEpPHUCTHUK I/I,EleaJIbHOﬁ CUCTEMbI HOPDMATHUBHOI'O pery-
JINPOBAHHUA MEXIYHAPOAHBIX OTHOMCHHﬁ, HCTOKH KOTOpPOIO BOCXOAAT K KaH-
TOBCKOMY HJi€aJly «BEYHOI'O MUpa» MEXJy HapodaMH.
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npeob6siafilaeT TOYKA 3pEHUs, COTJIACHO KOTOPOM 3aKOHOJaTesbHas JedTelsb-
HOCTb OPTraHUYHO CBfI3aHa C NpeACTaBUTEJbHbIMU OpraHaMu. PoccUHCKUM KOH-
cTuTyuuoHanuct M.B. Barsiait otMevaeT, yTo «k KOHCTUTYLIMM B pa3JIMYHBIX CTpa-
Hax HaJeJiAI0T IpeJCTaBUTe/IbHble OpraHbl Pa3/IMYHBIMUA I[OJJHOMOYUAMH, HO
00513aTe/IbHBIMU U BaXKHEWUIIMMHU Cpe[id HUX SBJSIOTCA 3aKOHOTBOPYECTBO»
[1, c. 109]. llokasaTenbHo MHeHUe B.B. /[BopHHKa, KOTOpPBIA yTBepPK/JaeT, YTO
«UHCTUTYT NPEeACTAaBUTENIbCTBA €CTh CBA3YOllee, IOCPeCTBYIOIee 3BEHO MeX-
Jly 06111eCTBOM M KOHKPETHBIMH JIML[AMH, IPU3BAaHHbIMU 3aKOHO/IaTebCTBOBATh
B COOTBETCTBHU C MaH/ATOM, N1OJIyYeHHbIM B KOHKYPEHTHOM 60pbbe 3a roJioca us-
oupatenen» [2, c.9]. Kak cieacTBre 3aKOHOTBOPYECTBO ABJSAETCA «JeMOKpaTHuye-
cKkoi GOopMOi BbIpaKeHUSI HAPOJHOI0 BOJIen3bsiBJIeHUs» [3, ¢. 179; 4, ¢,673; 5, c.68].

[Ipy HanucaHUM CTaTbU OBLI KUCIOJIb30BaH METO/, aHa/IM3a 3aKOHOAATesb-
CTBa, KOTOPbIM CIOCOGCTBOBAJI PACCMOTPEHUIO MPUHIIMIIA 3aKOHOTBOPUYECTBA KaK
OZJHOTO U3 OCHOBHBIX NMPU3HAKOB NpeACTAaBUTEJIbHbIX OpraHoB. MeTon aHaiu3a
yIOTpPeOJIslJICS: COBMECTHO C METO,0M CMHTE3a, KOTOPbIM M0O3BOJIUJ 00 bEUHUTD B
e/IMHOe 1leJIoe COCTaBHble YaCTH MPUHIMIA 3aKOHOTBOpPYECTBA U HOPMOTBOpYe-
CTBA B aCleKTe ero NpUMeHeHHUs K NpeACTaBUTEJIbHbIM OpraHaM pas3/IM4yHOro
YPOBHS.

B npoiecce 3akoHOTBOpUYecTBa B Pecnybsinke besapych NpuHUMarT y4ya-
CTUe psij, opraHoB. [IpaBoM 3aKOHOAATEJbHOW MHHUIIMATHUBBI 00J1aAa0T [Ipe3u-
AeHT, aenyTaThl [lanaTel npeacraButesield, CoBeT Pecny6svkuy, [I[paBUTENbCTBO,
a Takxe rpaxjaHe, o6Jiafjalolie U3OHUpaTeJbHbIM NMPAaBOM, B KOJUYECTBE He
MeHee 50 ThbIC. YeJIOBEK.

B koMuccusx Ilanatel npejcTaBuTe/Iell 3aKOHONPOEKT pa3pabaThiBaeTcs,
NpPOXOJUT NpOLEeAypy COrJIacOBaHUd, paccMaTpUBaeTcA Ha 3acefaHuM [lanaTsl
[IpencraBuTesied, rje NpUHMMAaETCd WA OTKJIOHSAETCHd 3aKOHOINpoeKT. CoBeT
Pecny6siMKKu of00psieT WM OTKJIOHSIET 3aKOHOMNpPoeKT. [locsie og06peHrs 3aKo-
HONIPOEKTAa OH MepexoJUT B HOBOE KayeCTBO — 3aKOH, KOTOPbIM NepefaeTcs B
KonctutyuuonHubiv CyJZl, KOTOPbIM YyCTaHABJIMUBAET ero cooTBeTcTBUE KOHCTHUTY-
UM U MeX/JyHapoJHbIM JloroBopaM Pecny6siniku Besnapych, U, HakoHel, 3aKOH
JloJDKeH 6bITh noAnucaH [IpesugeHnToM B 10 [1HEBHBIN CPOK U 0OHAPO/IOBAH, T.€.
TeM cambIM [lpe3nsieHT 3aBepliaeT 3aKOHOZATeJbHbIM mnpouecc. «I[IpesupeHT
SABJIIETCA MOCJAeAHEN WHCTAHLMEN, Yyepe3 KOTOPYI MNPOXOJUT 3aKOH, OLl€HUBas
ero Ha Ka4eCTBeHHOCTb» [6, c. 105].

Takum ob6bpa3oM, B mpolecce 3aKOHOTBOPYECTBA YYACTBYIOT 00€ MaJiaThl
[lapnamenTta u [lpe3useHT. be3 coMHeHUs1, ocobasi poJib B 3aKOHOTBOPYECTRBE
npuHazajexuT [lapsaMeHTy, HO B TOXKe BpeMs noJiIHoMo4us [Ipe3naeHTa, Takxke
HeJIb34 Ha3BaTb BTOPUYHBIMU. B JaHHOM OTHOLIEHUU ONpPaBAAHO MHEHHUE, YTO
«[lapnameHnT U [lpe3suzpeHT obecnedynmBarOT 6a30BOe MPABOBOE peryJMpoOBaHUE
NyTeM U3JaHUsl 3aKOHO/JaTeIbHbIX aKTOB» [7, ¢.81].

[TorHOoMouyusa IlpaBUTe/NIbCTBA B 3aKOHOAATEJbHOM IMpoliecce MOXHO
Ha3BaTbh QaKyJIbTaTUBHBIMH, T.€. HE OCHOBHbIM BH/JIOM €ro JesATeJbHOCTU. B To-
»Ke BpeMsl He06X0JMMO YTOYHUTB, uTo B Pecny6ivke Benapych 6osiee yem 3a 90 %
OT 0011ero yucsaa 3akoHonpoekToB 3a 2018 ros; oTBeTCTBEHHO UMeHHO [IpaBuTE/b-
ctBo. [losiHOMOYMSI peanu3ylTcs 4yepe3 MpPaBO 3aKOHOAATEJNbHOW WHUIUATUBBI.
Y4acTue rocy1apCcTBEHHbIX OPTaHOB B KauyeCTBE WHUIIMATOPOB 3aKOHONIPOEKTOB,



3TO 4aCTh peajv3allMd NpUHIMIA pa3/ie/IeHUsl BjacTel, obecrneyeHUss B3auMo-
JleiCTBUS rOCY/1apCTBEHHBIX OPTraHOB.

HannoHanbHBIM coOOpaHMeM 3a epUo/, AeATeJbHOCTU NPUHATO U ['1aBou
rocygapcrBa mnoanucaHo2090 3akoHOB, B TOM uuCJe /JBa HNPOrpaMMHBIX
(«06 yTBepxaeHur BoenHol nokTpuHbl Pecny6avku Benapycb» n «06 yTBep-
kJeHun OCHOBHBIX HalpaBJeHWW BHYTPEHHEN M BHeIIHel MOJUTHUKHU Pecmny6-
Juku benapyce»), 34 kojekca 1 865 3aKOHOB 0 paTUUKALMU MEXAYHAPOAHbBIX
JIOTOBOPOB. AKTHBHAs U NPOAyMaHHasi BHELIHASA NOJUTHUKA FOCYyAapCcTBa, U pea-
JIN3aLys NIPUHLMIIOB MeXAyHapOAHOTO COTPYAHUYECTBA MO3BOJISIOT PeCIyOJIu-
Ke yCHellHO pellaTbh BONPOCHI NPOJBMXXEHUS HAlMOHAJIbHbIX WUHTEPECOB Ha
MEeX/IYHapOJHOHU apeHe.

MecTHble COBeTBI [leNyTaTOB SIBJSIOTCS HOPMOTBOpPYECKMMH OpraHaMH,
UX HeJb3fl OTHECTU K 3aKOHOJAaTeJIbHbIM OpraHaM - 3/leCb HeoOXOJMMO T'OBO-
PUTb 06 YPOBHE HUX KOMIIETEHIIMH, TOCKOJbKY MOJHOMOYUSI MeCTHbIX COBETOB
KacaloTCsl BaXKHENIINX BOIIPOCOB OT/IeJIbHO B3ITOr0 pernoHa. CoBeThbl 3aHUMAIOT
CBOIO HHUILY BO BCEM IIpOLiecCe HOPMOTBOPYECTBA, Yepe3 KOTOPbIM NpPOABJIAETCA
«B3aMMOCBSI3b U B3aUMOJEWCTBHE TOCYJAPCTBEHHBIX OPraHOB, ONpeJeJseTcd
poJib Kaxkgoro» [4, c.673].

Takum 06pa3oM, 3aKOHOTBOPYECTBO ABJISAETCSA MPeporaTUBON ABYX opra-
HOB rocyaapcrBa — IIpesugenta u [lapsaMeHTa. 3aKOHOTBOPYECTBO SABJIAETCA
O0ZHOU U3 «POpM peasiU3alu NpeCTaBUTENbHON QYHKIIMU», T.€. 3TO QyHKIHAO-
Ha/IbHOE NpeJHa3HaueHUe NpeACTaBUTEJbHbIX OPraHOB, SIBJISETCA 00s3aTesb-
HbIM M ONpeJessAlUM AJs NpeACcTaBUTEJbHbIX OPTaHOB PeCcHnyOJHMKaHCKOTO
3Ha4YeHUs. J|Jis1 pernoHa/IbHbIX NPe/ICTaBUTEbHBIX OPraHOB OCHOBHBIM Halpas-
JIeHUeM [1eITeJIbHOCTU fIBJISIETCS He 3aKOHOTBOpPYECTBO, @ HOPMOTBOPYECTBO,
KOTOpO€E B I|eJIOM SIBJISIeTCs crenuPpuyeckor, ocobor (yHKIMeW MNpeJcTaBU-
TeJIbHBIX OPraHOB pecny0JIMKaHCKOTO YPOBHSA. Bce npejcTaBUTe/IbHBIE OpraHbl
3a/leiCTBOBaHbl He TOJIbKO B 3aKOHOTBOpPYeCTBe, HO U HOPMOTBOpPYECTBE B Ije-
JIOM. Y HUX eCTb IPpaBO Ha M3/laHUE CBOUX COOCTBEHHBIX HOPMATHUBHbIX aKTOB,
3Ha4YeHHe, CTaTyC KOTOPbIX OTJIMYAETCA OT APYTMX HOPMAaTUBHbIX aKTOB, U3/IaH-
HbIX «HeNpeACTaBUTeJbHbIMU» OpraHaMu. BesopycCKUMHA KOHCTHUTYIMOHAJIUCT
E.B. Cemauiko B cBoell paboTe OTMeYaeT: «B 1[eJIOM, TEOPHUSl HAPOAHOTO NpeJCcTa-
BUTEJIbCTBA OIllpeJiesisieT NPUOPUTETHOE 3HAaY€HHEe U BBICIIYI HPULUYECKYIO
CUJIy aKTOB, M3/aBaeMbIX MpeJCTaBUTEJbHBIMU OpPraHaMHU TOCyJapCTBEHHOU
Bjaactu» [8, c.50].

3aKOHOTBOPYECTBO Kak popMa MeXJyHapOAHOU AesATeJbHOCTH OPraHoOB
NpeACTaBUTEJbHON BJIACTU OTPaKaeTcsl B paTUPUKALUU MeXAYHAapOAHBIX J0-
rOBOPOB, IOMCKE Pa3/JIMUHbIX BO3MOXKHOCTEN MEX/AYHAPOAHOT0 COTPYAHUYECTBA
MeXJy ToCyJapCTBaMHM, a UMEHHO MeX/Jy NpeJCTaBUTEJbHbIMU OpPraHaMu, B
chepe 3aKOHOTBOPYECTBA U HOPMOTBOPYECTBA.
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AKTYAJ/IbHBIE BOITPOCBI 3AIIATbI TPAHCTEHAEPOB
OT AMCKPUMHUHALNUN: MEXKAYHAPOJHO-IIPABOBOU ACIIEKT

Jlasoperko C.10., Pebuykas E.B.
Bumeb6ckuli 2ocydapcmeeHHblill yHugsepcumem umeHu I[1L.M. Maweposa

MexayHapoiHOe NpaBo 0 IpaBax 4yeJOBeKa IPU3HAeT, YTO BCe JIIOJH, BHE
3aBUCUMOCTHU OT UX FeHJEePHOM UJIeHTUYHOCTH, ABJAKTCA HOCUTEJNSIMH NIPaB U
CcB060/J], KOTOpble BbITEKAIOT M3 MOHATUSA JOCTOUHCTBA, NPUCYLIETO JIMYHOCTU
yesi0BeKa, 6e3 KaKou-JIM060 JUCKPUMHUHAIUU.

B yc/0BUSIX Ha/IMUUSL HEMAJION MeX/1yHapOoJHO-IIPaBOBOX 6a3bl M0 3alliu-
Te MpaB 4YeJOBeKa, HE0OOXOJUMO OTMETHUTD, YTO BCE ellle MMeeT MeCTO JUCKpHU-
MHUHALMA K Pa3JIMYHbIM KaTeropusaM J/iel, BKJI4as TpaHCreH4epoB. JTO MO J-
TBepKJAaeT ¢akT npusHaHusa BepxoBHbeIiM koMuccapoM OOH mo npaBam 4esoBe-
Kanpo6JieMbl JUCKPUMHUHAIIMU TPAHCTeH/1epoB, NpUHATHE /PKOKbSIKAPTCKUX MPUH-
IIMIIOB O MpaBax 4esioBeKa 06 OTHOUIEHUM CEKCYyaJIbHOW OpUEHTAalMy U reHJlepHOU
UJIEHTUYHOCTH, a TaKXKe MOCTOSIHHOe pa3BUTHe NMpaKTHKU EBpomeiickoro cyga mo
BOIIPOCAaM AMCKPUMHHALUM JAHHOW KaTeropuu Jjul,. Bce aTo cBUJETeNbCTBYeET 0
TOM, YTO MeX/IyHapoJJHOe COOOIeCTBO Npe/CTaBAseT BCE GO/IbLUIMNI HHTEpPeC U aK-
TyaJIbHOCTb K Mpo6seMe obecrieueHUs U 3aliMThl TPAHCTEH/IEPOB, a CAeL0BaTeb-
HO, ¥ K Jlopore NpeojoJIeHUs yA3BUMOCTHU NpeACTaBUTeJed B 006JIaCTH 3TOU



KaTeropuvd B cdepe 3/]paBOOXpPaHEHHUS, TPYAOYCTPOMCTBA, B OBITOBOU cdepe,
cdepe 06pa3oBaHud U APYTUX [4].

TpaHcreHepbl ys13BUMbI B 001I[eCTBE, PUCKYS CTATh KEPTBOU AUCKPUMHU-
HalU¥, HAaCWJIUS, HapylleHUus TaKWX (yHAaMeHTa/bHbIX MpaB, KaKk NpaBO Ha
»KU3Hb, Ha QU3UUYECKYIO LIeJIOCTHOCTD, a TaKKe OXpaHy 3/0poBbs. JlaHHAs AucC-
KpPYMMHUHAL KA BblpaXkaeTcs B TpaHCPOOUH, 3al[UTa OT KOTOPOU A0JKHA obecne-
YHWBATbCS HA MUPOBOM YPOBHE.

B Haiel ctpaHe jwbas Tema, Kotopass oTHocuTcs K JI'BT-coobiecTny,
KaK MpaBUJIO, IPUHOCUT HEraTUBHYI peakuuio. KoHcepBaTHUBHbIE B3TJISA/Ibl U
OTCYTCTBHE JOCTAaTOYHOM UHQPOPMHUPOBAHHOCTH MO JaHHOMY BOIPOCY — 3TO
dbakTophI, BJAUSIOIME HA OTHOLIIEHHE 0011IeCTBA K CEKCYa/IbHbIM MEHBIIIMHCTBAM.
B a66peBuartype JII'BT-coobiecTBa BblAeSIOT YeThIpe IPYIIbl, 2 UMEHHO: JieC-
OUSHKH, reu, 6UceKcyasibl U TpaHcreHAepbl. Ho siniib MaJiast 4acTbh OCO3HAET, UTO
NocJeIHUEe OTJIMYATCA OT OCTAJIbHBIX, BeJlb /laHHAs1 KAaTEropus BblZeJISIeTCS He
110 CEKCyaJIbHOM OpUEeHTAalLuy, a 0 TeHJepPHOU UJIeHTUYHOCTU. Ha cerogHAIIHUN
JleHb CYylLeCTBYeT /iBe GpOPMbI KATETOPUHU TPAHCTEeH/IEPOB:

1) uHAWBU/J, KOTOPBIN POJAUJICS MYKYUHOM, HO OlLylIaeT cebs U BeJleT 00-
pa3 »KM3HM KaK KeHIIMHA;

2) IHAYMBU/L, POAUBIINMCS KEHILIMHOW, HO YYBCTBYET Ce651 MY>KUHHOM.

B coBpeMeHHOM MHpe MOCTYJIaTOM B 3aljydTe MpaB 4eJsiOBeKa fABJSETCS pa-
BEHCTBO B NMpaBax MpeJCcTaBUTeJeN JIIOObIX COLMA/IbHbBIX IPYIIIN, BHE 3aBUCUMOCTHU
OT CeKCyaJIbHOW OpHeHTalUM JIMOO reHJepHON UAeHTHYHOCTH. OZJHAKO Ha MpakK-
TUKe, TPaHCTeH/IePH], KakK U ocTajbHble KaTeropuu JIIBT-coobuiectBa, mojBepra-
I0TCS pa3/IMYHOTr0 poJa AYMCKPUMMHALWY, YIIEMJIEHBI B [IpaBa U NOCTOSIHHO CTaJl-
KMBAIOTCA C Pa3/IMYHbIMU NpobseMaMu. BoJiblioe KOJIMYeCcTBO TpPaHCreHJEepOB
OCO3HAKT CBOK F'eH/IEPHYI0 UJIEHTUYHOCTh B pAaHHEM BO3pacTe WJIU B MOAPOCTKO-
BOM, HO He paclpoOCTPAHSAIOTCA O CBOEN reH/IepHOM UAEHTUYHOCTH U3-3a HeraTUB-
HOM peakluHy CpeJii OKPYKEHUS U POICTBEHHUKOB U 3TO SIBJISIETCS MPO6JIeMOHA.

CylecTByeT MHOXECTBO MEXAYHapO/JHO-NPAaBOBBIX NOKYMEHTOB, 3a-
npelamnumyx JUCKPUMUHALIMU BO Bcex ee dopmax. Cpear 3TUX AJOKYMEHTOB
MOXXHO BbIZeJIUTh Bceoblyto Aekaapaluio npaB yesaoBeka 1948 r., Mexay-
HApOAHBIA NAKT O FPAXKJAAHCKUX U MOJMTUYECKUX NpaBax 1966 r., MexayHa-
POJIHBIM MAaKT O 3KOHOMMUYECKHX, COLlMAJbHbIX U KYyJbTYPHbIX NpaBax 1966 r.,
Kousenuuw OOH o sukBuganuud Bcex GpopM AUCKPUMHHAIIUKM B OTHOILIEHHUH
KeHIMH 1979 r., EBponeiicKyo KOHBEHIUIO O 3alllMTe NpaB YeJ0BeKa U OCHOBHBIX
cBo60 1950 r., Xaptuto EBponeiickoro coto3a 06 ocHOBHbIX npaBax 2007 r. u ap.

B HacToslllee BpeMsi aKTHUBHOE O0OCy:XJeHUe MNpoO6JieMbl 3alUThI
TPAHCTeHJIEPOB CO CTOPOHbI MEXAYHApOJHOr0 Co0b6ulecTBa BeAeTCSd B
OOH. /JlanHas TeMa NOCTOSIHHO 3aTparuBaeTcd B Jokjaazax CoBeTa Mo
npaBaM 4esoBeka OOH (manee — CoBeT OOH). Tak, eme B 2008r. 6b11a npu-
HAaTta /[lexknapauusa OOH o cekcyasbHOW OpHeHTALMU U TeHJEepHOW NpUHAZ-
gexxHoctu. B 2011 roay Coser OOH mnpuHAJI mepBy0 B HMCTOPUM PE3OJIIO-
I[UI0 [0 BOMNPOCY CEKCyaJlbHOM OpUEHTALlMd M TeHJepHON HUAEeHTUYHOCTH.
Pezostoniua Human rights, sexual orientation and gender identity («IIpaBa
4yeJIOBEeKa, CeKCyaJibHas OpHeHTaluss W TeHJepHasd HJeHTUYHOCTb»), KOTO-
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pasi mpuU3bIBaeT K peasiu3alldd Mep IO 4YeThbIpeM OCHOBHbIM HallpaBJjieHUsM. B
4YaCTHOCTH, IPeyCMOTPeHO o6paileHue K BepxoBHoMy komuccapy OOH no npaBam
YyeJIOBeKa C 3allPOCOM O MPOBeJieHUU B MUPOBOM MacllTabe UCCIeI0BAHUSA C 11eJbI0
BbISIBJIEHUS JUCKPUMUHHUPYIOLHUX 3aKOHOB, MPAKTUK U aKTOB HACWJIMS B OTHOIIIe-
HUHU JIIO/le Ha OCHOBAaHUH UX CEKCYaJIbHOW OpUEHTALUY U TeHEPHOU UJIEHTUYHO-
CTU. B 3TOM Hcc/iejoBaHUU TaKXKe JIO/DKHBI ObITh ONMMCAaHbl BO3MOXKHOCTH MpUMe-
HEHUSI MEeXAYHApPOAHbIX MPAaBO3alUTHBIX JIOKYMEHTOB Y 3aKOHOB JJ/Il peKpalie-
HUS HAaCUJIMS M HapYLIEeHUW NpaB yeJioBeKa Ha OCHOBAaHUM CEKCyaJIbHOU OpHeHTa-
MU U TeHAEePHOW UJEHTUYHOCTU. KpoMe TOro MupoBoe cooOIecTBO MPU3bIBAET
HaJIaJIUTh KOHCTPYKTUBHbBINA, OCMbICJIEHHbIA U TPaHCIAapeHTHbIM AXaJIOT 10 BOMPO-
CYy 0 IUCKPUMMUHALMOHHBIX 3aKOHAX M MpPaKTHKe M aKTaX HAaCUJIWS B OTHOLIEHUU
JIUL], IO IPHUYUHE UX CEKCYaJIbHOM OPUEHTAILIMU U TEHAEPHON HAEHTUYHOCTH;

3aTeM Oblja MPUHSATA Pe30JII0IMs, KOTOpasl 3anpenaeT AUCKPUMHUHAIMIO
Ha OCHOBAHMUHU CEKCyaJIbHOM OopueHTalnuu — Pe3ostonud [lapsiameHTckor Accam-
6s1eu CoBeTa EBponbl «[IpeceyeHre MCKPUMUHALIMU 110 IPU3HAKY CEKCyaJbHOMN
OpUEeHTAallMy U reHJepHon uaeHTUYHoCcTU 2013 r.». CiielyeT OTMETHUTD, YTO UH-
CTPYMEHTBI MEXAYHAPOHOU 3alMThI MIPaB YeJIOBeKa CTPEMSATCS 3alUTUTh JII0-
/et 6e3 Kakou-1M60 JUCKPUMUHAIUK. Bonpeku ToMy, 4TO reHjiepHasi UJileHTHUY-
HOCTb KaK OJJUH W3 NPU3HAKOB JJUCKPUMHHALIMU, BMECTE C CEKCyaJIbHOW OpUEH-
Tal ey, Kak IpaBUJIOo, KOHKPETHO He YIIOMUHAKTCSA B MEX/AYHAPOAHbIX aKTax 10
NpaBaM 4YeJIOBEKA, 3TU aKThl PACIIPOCTPAHAIOTCH Ha BCEX JIIO/JEU, TO3TOMY MO3U-
U JUCKPUMHHALIMM B HUX HE HOCUT UCYEPINBIBAK MU XapaKTep.

B Havasie XXI B. BO MHOTHX CTpaHaX MUpa ObLIM NPHUHSATHI HAllMOHAJIbHbIE
HOpPMaTHBHO-NIPAaBOBbIE aKThl, Kacawlyecs TpaHCreHJepoB. bosibiioe KoM4ecTBO
roCyiapCTB, NPUHAJIMA MePbl HAa 3aKOHO/JATEJbHOM YPOBHE, KOTOpbIe 3alpelialoT
JUCKPUMMHALIMIO 110 IPU3HAKaM CEKCyaJIbHOM OPHEHTALUU U B MeHblle KoJh4ye-
CTBe 110 MPU3HAKYy reHJepHor naeHTUYHOCTU. K mpumepy, B 2007 roay B Ucnanuu
6611 NPpUHAT 3akoH «O MoJIoBOM UAeHTHYHOCTU». B [losibiie, ABcTpuu, 'epmMaHuy,
@®pannuy, llBelnapuu U psjie APYyrux eBpONerucKUX rocy1apCcTB KOpPpeKIys mnoJia
JieraJibHa U MOCJie HEE MOXKHO NIOJIYYUTh HOBBIE JJOKYMEHTHI.

B Pecnybsinke benapych NpaBa TpaHCreHJEPOB OTYACTU 3aTparvBaeT
cT. 19 3akoHa «0 34paBOOXpaHEHUU, T'Zle TOBOPUTCS 00 U3MEHEHUU U KOPPEKLIMU
M0JIOBOM mpHHaA/eXHocTH [1], a Takxke [locTaHOBeHMe MUHHCTepCTBA 34 paBo-
oxpaHeHUs1 N2163 «O HeKOTOpBIX BONpPOCax M3MEHEHUS U KOPPEKIMU I0JIOBOU
MPUHAAJIEXXHOCTHU». B laHHBIX HOPMATHBHBIX NIPABOBbIX aKTaX TAKXKe 3aKpeIJIEHO
NpaBO M3MeHeHHUs 110J1a, HO eCTbh CBOM 0COOEHHOCTH, @ UMEHHO HEe0OX0UMO yCTa-
HOBUTbD, YTO U3MEHEHHUE M0JIa SBJISETCA MEPOX He CBSA3aHHOW C NCUXUYECKUMH U
COMaTHUYEeCKMMHU PACcCTPOMCTBAMH, a U3-3a HECOBMAJlEHHUS C TeHJIEPHOM HJIEHTUY-
HocTblO [2]. KpoMe Toro Jivija, »keJsiaroliyde MpoOM3BECTH CMEHY I0J1a Ha MpaKTUKe
MMHHMYM 2 rojla A0Ka3blBalOT aTTECTAllMOHHONW KOMMCCUH, UYTO JIeHCTBHUTEJbHO
HY>KJJAIOTCSl B TAKOM Iepexozie. ITUM BOIMPOCOM 3aHUMAKTCS MUHHUCTEPCTBO BHYT-
PEeHHUX Jies], MUHUCTepPCTBO CTULIMK U KOMUTET rocy1apcTBEHHOM 6€30MaCHOCTH.

[IpoaHa/sM3upoBaB BbIlIENpPHUBeAeHHbIe HOPMAaTUBHbIE IPABOBbIE AKTHI,
NPUXOJUM K BbIBOZY, UTO 6eJIOPYyCCKOe 3aKOHO/1aTebCTBO JIUIIb MOBEPXHOCTHO
3aTparuBaeT Mpo06JIEMbl TPAHCTEH/EPOB U He peryaupyeT MpaBoBble BONPOCHI, C
KOTOPBIMU CTAJIKUBAIOTCA JIMIQ, CAeJlaBlIMe Olepandyd M0 W3MEeHEHHIO MoJa.



Jlumpb B rsaBe 10 nyHkTe 84 [locTraHoBaeHHs1 CoBeTa MUHUCTPOB Pecny6/nku
Benapych «O mopsiike opraHusandu paboThl C TpaXJaHaMM B OpraHax, peru-
CTPUPYIOIIMX aKThl TPAXK/JAaHCKOTO COCTOSIHUS, MO BblJaye CIPABOK JIMOO UHBIX
JIOKYMEHTOB, COJiep>KalluX MOATBepXKAeHUe (PaKTOB, UMEWUIUX HPUIUYECKOe
3HaYeHUe», CONEpPKUTCA NpsMas HOpPMa, KOTOpas KacaeTcsl C U3MEHEHHWEM U
KOppeKILMer MoJI0BOW MPUHAJIEXKHOCTH [3].

Pe3stoMupys BbllIEU3JI0)KEHHOE, HEOOXOJUMO OTMETUTD, YTO MpaBa TPaHC-
reH/JIepHbIX JIIOJIEN B TeueHHe AJUTENbHOr0 Mepruoia He YUMThIBaJIUCh JIMOO UT-
HOPUPOBAJIMCh, XOTS 3TH JIIOAU CTAJKHUBAIOTCA C CEPbE3HBIMU NpPO6GJeEMaMU Ha
CBOEM MYTH, 3a4aCTyl0 OHU XapaKTepHbl TOJIbKO /JI1 3TOM rpymnnbl. TpaHCreH-
JlepHble JIIOJAU TOJBEPXKEHBI BBICOKOMY YPOBHK JUCKPUMHUHALUU U NPSAMOTrO
Hacusus. [logBepraroTcsa HapylleHU0 UX QyHJaMeHTa/lbHble NMPaBa, @ UMEHHO:
Ha >KHW3Hb, IPAaBO Ha OXpPaHY 3[0POBbsl, HA PU3IUYECKYIO L[€JIOCTHOCTb U TOJbKO
COTJIaCOBAaHHbIE CTAHIApPThl B MEX/yHAPOJHOM MpaBe B 06J1aCTH MpaB YesoBeKa
¥ UX UMIUIEMEHTAlUs B HallMOHAJIbHble 3aKOHO/ATeJbCTBA, MOMOTYT PELIUTb
BOIIPOC IMCKPUMHUHALIMU B OTHOIIEHWU TPAHCTEH/EPOB.
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INOHATHE, PA3BBUTHE U ITPABOBBIE OCHOBbI MEAKIYHAPOZHOT O
KOCMHMYECKOTI'O ITPABA KAK OTPAC/IU MEXKAYHAPOJHOTI'O
NNYBJIMYHOT O ITPABA

Moposos E.B., Py6o O.11.
Yupeacdenue obpaszosarus Pedepayuu npogcorzos beaapycu
«MedxcdyHapoduwlii ynugepcumem “MHUTCO”»

B coBpeMeHHOU NMpaBOBOM cdepe MeXAYHApPOAHOTO MyOJMYHOrO NpaBa
CYylLlleCTBYeT OTJeJibHasA, CaMOCTOSITeJbHAsA OTPaC/b MyOGJUYHOrO MpPaBa, LeJbIo
KOTOPOW fIBJISI€TCA peryJMpoBaHHe OTHOLIEHUH MeXJy IoCyJapCTBaMU U MeX-
AYHAPOAHBIMU OPraHU3aLUAMU 110 UCCIEL0BAHUIO U UCIIOJIb30BAHUIO KOCMUYe-
CKOTO MPOCTPAHCTBA, IaHeThl JIyHa, a Takke Jpyrux HeOecHbIX Tea - Mexay-
Hapo/ZHOe KOCMHUYeCKOoe MpaBo.

JlooNTHUTENIBHO JlaHHAsA OTpac/b MEX/AYHAapOJAHOro MyO6JMYHOro MpaBa
CTaBUT CBOEU L[eJIbI0 YCTAaHOBUTb MEXAYHApOJHO-MPAaBOBOM PEXUM KOCMHUYe-
CKOI'0 IpoCTpaHCTBa (BKJIIOYasi HeOeCHbIe TeJia).

Ha ocHOBaHMM 3TOro nNpeAcTaB/sAeTCHd pPalUOHAJbHbIM OTMETHUTb, YTO
KOCMHYeCKOe IIPOCTPAaHCTBO IpeJCcTaB/sgeT OTPOMHbBIM UHTEpeC B ero UcCCaeso-
BaHUMU U BO3MO>XHOM HCIOJIb30BAaHHWU BO 0J1aro BCETO YeJIOBEUYECTBA, a MEXAY-
HapoJlHOE KOCMUYECKOe MpaBo, B CBOK O4Yepesb, AOMOJIHSET 06J1acTb BO3J€EM-
CTBUA U U3y4YeHUH 4YeJ0Be4yeCTBOM KOCMUYECKOro MPOCTPAHCTBA B paMKax Mex-
JIYHApOJHBIX OTHOLLIEHWH, a TAKXXe CO3LaHHbIX FOCYAapCTBAMU MEXAYyHapOAHbIX
OpraHu3aluu.

KocMuyeckoe npaBo MOXeT ObITbh ONMCAHO KaK COBOKYMHOCTb 3aKOHO/a-
TeJIbHBbIX AKTOB, PEryJUpyRIIUX KOCMHUYECKYK [eATeJbHOCTb. KocMuueckoe
NpaBo, KaK ¥ NMyOJIMYHOE MEeX/AYHAapOoJAHOe MPaBo, BKJIOYAeT B Ce0s1 pa3/iMyHbIe
MeX/JyHapo/JHble COrJlallleHud, AOrOBOPhbl, KOHBEHIUU U pe3oJoluu ['eHepasb-
Ho#l Accambsien Opranusdanuu 06 beJuHeHHbIX Halui, a Tak)ke HOPMbI Y MpaBU-
Jla MeXX)yHapOAHbIX OpraHU3aL M.

[log TepMUHOM «KOCMHYECKOe MPaBO» MOHUMAKTCSA HOPMbI, IPUHLMIIBI U
CTaHAAPThI MEX/IYHAPOAHOIr'0 NpaBa, GUTypUpYIOLHE B MEX/AYHAPOAHbIX J0T0-
BOpax U CBOJZlaX NPUHIUIIOB, PETYJIUPYIOIIMUX KOCMUYECKOEe TPOCTPAHCTBO, KOTO-
pble 6blIM pa3paboTaHbl noA arujou Opranusauuu O6beguHeHHbIX Haruii. B
JIONOJIHEHUE K MEX/AYHApOJHbIM JJOKYMEHTAM, MHOTHE TOCy/1apCTBa UMEIOT Haluo-
HaJIbHOE 3aKOHO/IaTe/JIbCTBO, PeryJUpYyollee KOCMHUYECKYIO JesTeJbHOCTb. OTMe-
TUM, 4TO Pecnybsrka bBenapych siBjsieTcs rocyapCcTBOM y4acTHUKOM JloroBopa o
NpUHUUIAX JesaTeJbHOCTH TOCYAapCTB MO MCC/AeL0BAaHUI0 U MCIO0JIb30BAaHUIO KOC-
MUYECKOIr0o MPOCTPAHCTBA, BKJt0Yas JIyHy U ipyryue HeGecHbIE TeJa.

KocMuueckoe npaBo 3aTparMBaeT pasIM4Hble BOPOCH], HAPUMep, TaKHe Kak:

- COXpaHeHHe KOCMOCa U OKpY>Kalller cpe/ibl 3eMJIy;

- OTBETCTBEHHOCTbD 3a y1ep0, IPUYMHEHHbI KOCMUYECKUMU 00'bEKTAMU;

- yperyJiMpoBaHue CIIOPOB;

- CllaceHue KOCMOHABTOB;

- 00MeH MHpOpMaI e 0 MOTEHUAJIbHBIX OMMACHOCTSIX B KOCMOCE;


https://ru.wikipedia.org/wiki/%D0%9B%D1%83%D0%BD%D0%B0

- MCN0JIb30BaHME KOCMHUYECKHUX TEXHOJIOTUU U AAD.

P51y ocHOBomos1araromux NPUHLMIIOB HalpaBJisieT NpOBeJleHue KoCMU4e-
CKOH J1edTeJIbHOCTH, B TOM YHCJIe MpeJCTaBJeHre 0 KOCMOCe KaK O MPOBUHLIMU
BCEro 4yeJsioBe4ecTBa, CBOOOAY OCBOEHHUS M MCIOJIb30BaHUSA KOCMUYECKOTro Npo-
CTPaHCTBA BCEMH IOCyapCTBaMHU 0€3 KaKOW-JMO0 AUCKPUMHUHALIMU U MPUHLUI
He IPHUCBOEHUSA KOCMHUYECKOT0 POCTPaHCTBa [3].

[lepBocTeneHHYI0 POJib B pa3paboTKe MeXAYHAapOJHOT0 KOCMHUYECKOIO
npaBa urpaJja v npogoskaeT urpatb OOH, B yacTHOCTU myTeM NPUHATHUSA pe30-
qouui 'enepanbHoOil Accambiierd. He uMeeT cyliiecTBEHHOr0 3Ha4yeHus, obJa1a-
I0T JIM 3THU Pe30JIILUUA 0053aTe/IbHbIM XapaKTepOM WJIU SBJISIIOTCHA NPOCTBIMHU
peKOMeHJalUsIMU, OTKPBITBIMHU /IJis BCECTOPOHHET0 0OCYK/IeHUS.

[locsne 3amycka mepBBIX COBETCKMX M aMEPUKAHCKUX CHYTHUKOB ['eHe-
panbHas Accambisies OOH B pamkax pa6oTsl KOIIYOC Havasia u3ydyaThb npaBOBbIE
npo6JieMbl, KOTOpPble MOTYT BOSHUKHYTb NPU OCyLeCTBJIEHUM KOCMUYECKOH Jie-
ATeJbHOCTU. B pesosntonuu 1472 (XIV) ot 12 gexkabpsa 1959 roga 'enepanbHas
Accamb6Jies1 npru3Hajia B KauecTBe QyHJaMeHTaJbHOW OCHOBBI B Jiejie OCBOEHUS
KOCMOCA OpPUEHTAIMI0 TOJbKO Ha 6J1aro BCero 4yesioBeyecTBa U OTMETUJIA BaX-
HOCTb y4yeTa UHTEPEeCOB BCeX I'oCyIapCTB «HE3aBHUCUMO OT YPOBHSI UX SKOHOMHU-
YeCKOTr0 UJIM Hay4YHOTO pa3BUTHUSI» NP NMPOBEJIEHUN UCCeJOBAHUUN U UCTI0JIb30-
BaHUMU KOCMHUYECKOrO NMPOCTPAHCTBA. Take moJyepKHBaacb HEOOXOAHWMOCTh
COAeMCTBUS MeX/YHApPOJHOMY COTPYAHHUYECTBY.

Crenyrolee BaxkHOe ocTaHOBJeHUe ['eHepasbHOW AccamMbJyien — pe30Jito-
nusa 1721, npuHsATas eJUHOrJIacHO B Aiekabpe 1961 roza, sBUIach CBOEro poja
PYKOBOJACTBOM MO JaJibHENIIeMY Pa3BUTHUI0 MEXAYHApPOJHOTO0 KOCMHYECKOTO
npaBa. B gonosiHeHUe K BbIIIEYNOMSHYTbIM NpUHIUNAM [eHepasibHass Accam-
6s1es1 yTBep/inJa HOBbIM PYKOBOASLIAN NMPUHLMII, COTJIACHO KOTOPOMY «KOCMHU-
YyeCcKoe MPOCTPAHCTBO U HebGecHble Tesa AOCTYNHbI JAJIsl UCCAeOBAaHUSA U MC-
N0JIb30BaHUSl BCEMH TOCYAApCTBaMH B COOTBETCTBUHM C MEX/AYHApPOJAHBbIM Mpa-
BOM M He MOJJIeXXaT NMPHUCBOEHUIO0 rocyAapcTBaMu». JJaHHble MPUHIUIIbI GbLIA
60J1ee MO POOHO M3J10KEeHbI B pe3oJitoniui 1962, NpUHATON eJUHOTJIACHO U 03a-
rJIaBJeHHOU «/lek/siapaliysi MpaBOBBbIX MPHUHILMUIIOB, PETYJIHUPYIOUIUX JesTesb-
HOCTb TOCYZlapCTB MO MCCJAeL0BAaHUID M KCHOJIb30BAaHUK KOCMHUYECKOrO Mpo-
CTpaHCTBa». bbJIM TOP>XXECTBEHHO MPOBO3IJAllEHbI CleAyolie PyKOBOAsALIMe
NPUHLUIBI MEeXX/AYHAapPOAHOI0 KOCMUYECKOro npasa:

1. UccnenoBanve U MCNOJb30BaHME KOCMMUYECKOTO NPOCTPAHCTBA OCY-
IECTBJISIOTCA HA 6J1ar0 U B UHTEpPecax BCero 4ejioBevyecTBa.

2. KocMnyeckoe nNpoCcTpaHCTBO M HeEOECHBIE TeJla OTKPBITHI [/ UCCIIe10-
BaHMS U UCIOJIb30BaHUSI BCEMH IOCY/lapCTBaMU Ha OCHOBE PaBEHCTBA U B COOT-
BETCTBUH C MEXAYHAPOJAHBIM IPABOM.

3. KocMuyeckoe MpoCTpaHCTBO U HebecHble Tesa He MOAJEXaT HalUo-
HaJIbHOMY MIPUCBOEHHUIO.

4. JleATeIbHOCTb T'OCY/IapCTB MO UCCAE€L0BAHUI0 M HCIOJb30BAaHUIO KOC-
MMYECKOT0 MPOCTPAHCTBA JOJ/DKHA OCYyLIECTBAATHCS B COOTBETCTBUU C MEXAY-
HapOJAHBIM NpaBoM, BKJ4asa Ycras OOH.



5. T'ocypapcTBa HeCcyT MeX/yHapOJHY OTBETCTBEHHOCTb 3a HallMOHAJIb-
HYI0 [1eATeJIbHOCTb B KOCMHUYECKOM IIPOCTPAHCTBE, OTBETCTBEHHOCTH BO3Jara-
eTcs JIN60 Ha rocyjapCcTBO, IMO0 Ha MeX/AYHAPOJHYI0 OpraHMW3alUI0 U Ha y4acT-
BYIOIllME B HEH rocylapcTsa. JleaTeIbHOCTh HAalJMOHAIbHBIX OPraHOB B KOCMUYe-
CKOM NPOCTPAHCTBE JI0/XKHA BECTUCH 0/ TOCTOSTHHBIM HabJII0JleHUeM COOTBET-
CTBYIOILEr'0 roCyapCcTBa.

6. [Ipy uccie0BaHUM U UCIOJb30BAHUM KOCMHUYECKOrO INPOCTPAHCTBA
rocyZiapcTBa OCYyIeCTBJAT BCIO CBOK JeATeJbHOCTh C JO0J/KHBIM Y4€TOM COOT-
BETCTBYIOILUX UHTEPECOB JAPYTUX rocyZapcTs. Eciu feATesbHOCTh B KOCMOCe
WJIU IJIAHUPYEMBbIM 3KCIIEPUMEHT NOTeHIMaJbHO MOI'YT HaHEeCTH yuiepb Jpyrum
rocyZiapcTBaM, TO HeOOXOJUMO IpeJBapUTEJbHO MPOBECTU MeXAYHapOJHble
KOHCYJIbTALUH.

7. TocynapcTBO, B PErUCTp KOTOPOrO 3aHeCeH OOBbEeKT, 3amylieHHbId B
KOCMHYECKOe MPOCTPAHCTBO, COXpAaHAET WPUCAUKLUIO U KOHTPOJIb HaJl TAKUM
00 beKTOM U HaJ, JII0ObIM 3KUNAXKEM, HaX0JALIMMCS Ha HEM, BO BpeMSI UX HAXO0X-
JleHUsA B KOCMUYEeCKOM IIPOCTPAHCTBE.

8. Kaxxzjoe rocyzapcTBo, KOTOpPOe OCYLeCTBJSAET WU obecrneynBaeT 3a-
NYCK IpeJMeTa B KOCMHUYECKOe NPOCTPAHCTBO, HECET MEX/AyHAapOLHYI OTBeT-
CTBEHHOCTb 3a Yylep6, NPUYMHEHHBIM HWHOCTPAHHOMY TOCYAApCTBY TaKUM
peJMeTOM HJIM ero Ha3eMHbIMU COCTaBHBIMHU YaCTAMU B BO3/YIIHOM UJIH KOC-
MUYECKOM IIPOCTPAHCTBE.

9. l'ocymapcTBa paccMaTpUBAlOT KOCMOHABTOB KaK MOCJAHLEB YeJioBedye-
CTBA B KOCMOC M OKa3bIBalOT MM BCEMEpHYI0 noMolib. KOCMOHABTHI, B Ciay4dae
BBIHYK/IEHHOI'0O TpHU3eMJIEHUSI Ha TEPPUTOPHM HHOCTPAHHOIO TOCYyJAapCTBa,
He3aMeJIMTeJIbHO BO3BPALAIOTCA TOCYyAapCTBY, B KOTOPOM 3aperucTpupoBaH
HMX KOCMUY€eCKHUI KOpab.Jib.

Bce mocsepyroluye AOroBOphI, Kacawliyuecs MeXAyHapoJHOTr0o KOCMHYe-
CKOT0 IIpaBa, BKJIKYAIT O0JIbIIMHCTBO U3 NPHUHIUIIOB, 3aKpeNJeHHbIX B JAHHOU
Jeknapauuu [1].

['1aBeHCTByWOIEH MeX/IyHapOAHOW OpraHU3aluell, CrIocoOGCTBYOLEN
Pa3BUTHUI0 KOCMHUYECKOr0 NpaBa U UCIOJb30BAHUIO KOCMUYECKOrO NpPOCTPAH-
CTBa B MUPHBIX LieJIfIX, 10 HallleMy MHEHUIO, ABJideTca MexyHapoJHbIU UHCTU-
TYT KOCMUUYecKoro npasa (fasee - MUKII).

OpraHu3aliMOHHBIM JOKYMEHTOM OpraHu3auuu spisetca YcraB MUKII,
KOTOpPBIH Obl1 NPUHAT ['eHepasibHOU AccaMbJieell 4jleHOB, KOTOpasi COGUpaeTCs
Kax/ bl roz, caM UHctutyTt ynpasaserca CoBetoM gupektopoB. MUKII yupe-
KJleHa KaK accolyalus B COOTBETCTBUHU C 3aKOHOAATebCTBOM Huzepsianznos u
3apeructpupoBaHa B ToproBoiu najsiate ['aaru, Hugepianbl.

MMUKII 6611 ocHOBaH B 1960 roy v siB/isieTCsl HE3aBUCUMOU MeXAYHapOAHOU
HEINpPaBUTEJbCTBEHHOMW OpraHMU3allMel, 3aHMMAaKUIeUCs BOMMPOCAMM Pa3BUTHSA KOC-
MHYecKoro npasa. B coctaB UHCTUTyTa BXOAAT COTPYAHUKHU U YIPEXKAEHUSA U3 I10-
YTU NATUAECATHU CTPAH MUPa, U30paHHble HA OCHOBe MX BKJIaJ|a B 00J1aCTH KOCMUYe-
CKOTO MpaBa UM JPYrUX O00leCTBEHHBIX HAYK, CBI3aHHBIX C KOCMUYECKOU JledTe lb-
HoCTbhl0. KpoMe TOro, moTeHMajibHOe YIEHCTBO OTKPBITO AJf CTYAEHTOB U MOJIO-
ZIbIX CIIELIUAJINCTOB, IPOSBJIAOLUX UHTEpeC K KOCMUYeCKOMY IIpaBY.



llenbo faHHOM OpraHU3alUU SBJSETCH COAENCTBUE JaJbHeHlleMy pas-
BUTUIO KOCMHUYECKOTO IpaBa U paClUIMpeHHI0 BepXOBEHCTBa IIpaBa B UCCJe[0Ba-
HUHU Y UCI0JIb30BAHUU KOCMHUYECKOTO NPOCTPAHCTBA B MUPHBIX LIeJISX, YTO, 6€e3-
YCJI0BHO, NOJYePKHMBAaeT OCHOBHblE MPUHIUIBI MEXAYHApPOAHOTO MyOJUYHOIO
npaBa. C 3TOU 1e/1bl0 UHCTUTYT MPOBOJUT COBEILAHMSA, KOJIJIOKBUYMBI U KOHKYD-
ChI 110 OPUAMYECKUM U COLIMAJIbHBIM aClleKTaM KOCMHUYECKOU J1eTeJbHOCTH, rO-
TOBUT MCCJIe[JOBaHUS U JOKJaJbl, NyOJMKyeT KHWUTHU, MaTepuasbl, LOKJIAAbl U
JIOKYMEHTBI C U3JIO)KEHHEM I03UIIMH, a TaKXKe COTpyJHHUYaeT C COOTBETCTBYIO-
LIIMMU MeXAYHApOAHBIMU OPraHU3al UMY U HALlUOHAJIbHBIMU yYpeXKJeHUAMU B
06J1aCTU KOCMUY€eCKOTO MpaBa.

Ctout orMeTuTh, yTO MUKII TecHO B3auMOZEUCTBYET C APYTUMH MEXKAY-
HapO/JHbIMU OpraHU3alysMH, CIeLMaJU3UPYIOIIMMHUCA B KOCMAYECKOW 06J1aCTH,
OZJHOM M3 HUX, HanlpuMep, AABjseTca MexAyHapoHas aKaJleMUsl aCTPOHABTUKHU.

K tomy xe MHUKII aBasetrca obunuanbHbIM HabJswjgatesneM KomuTeTa
OOH no 1Mcno/sb30BaHMI0 KOCMHUYECKOTO MPOCTPAHCTBA B MUPHBIX LieJifax (Jajiee
- IOHKOIIYOC) u ero Hay4yHO-T€XHHYECKUX M HOPUAUYECKUX IOJKOMUTETOB.
MUKII Ha3HayaeT 4JIeHOB B KayeCcTBe opHUIlHaJIbHbIX HAOJI0JaTesiell Ha CecCcrusix
KoMuTeTa U npeacraB/isieT OTYETHI O €ro JeATeJbHOCTU. KpoMe TOro, B COTpy -
HuvyecTBe ¢ EBpomneickuM LeHTpoM KocMmudeckoro npaBa MHUKII opranusyet
eXeroJHble CMMII03UYMbI 10 KOCMUYECKOMY IIpaBy [Jid JeJieraToB U COTPYAHU-
KOB, y4yacTBYyrOIUX B ceccusx Opuaudeckoro nogkomutera JOHKOIIYOC B BeHe,
Asctpusa. MUKII ny6yinKyeT CBOU exKero/iHble MaTepHuasbl, B KOTOPbIX COAEPXKAThCS
JIOKyMEHTBI, Npe/iCTaBJeHHble Ha KOHPEepeHIUH, a TaKXKe OTYETHI O CBOMX MEPO-
NPUATUAX HA NPOTSHKEHUU roja, B gonosHenrne MUKII uspaeT 3asaBieHus AJs co-
JleMCTBUS 00CYX/JeHUIO TPAaBOBbIX ACIIEKTOB KOCMUYECKOU J1eITeJIbHOCTH [2].

[IpaBoBasg 0OCHOBa KOCMUYECKOIO IpaBa MpeJAcTaBJieHa NATbI0 OCHOBHBIMU
MEeX/IYHapOJAHbIMU JOKYMEHTAMU, KOTOPBIMU SIBJISIIOTCS:

1. loroBop 0 NpUHLUNAX AEATEJbHOCTH IOCYAapCTB 10 UCCIEL0BAHUIO U UC-
N10JIb30BaHHI0 KOCMHUY€ECKOTI'0 MPOCTPAHCTBA, BKJItoYast JIyHy U Apyrue HebGecHble Te-
Ja (1967 r.). /laHHbIN 10rOBOP, 06BIYHO Ha3biBaeMbli [JOroBOPOM MO KOCMOCY, CYU-
TaeTCsd KpaeyroJbHbIM KaMHEM MeX/IyHapOJHOIO0 KOCMHUYecKoro mpasa. /loroBop
COZLEP>KUT PAJZ, OCHOBOIOJIArarIlUX NPUHLUIIOB, yCTAHAB/IMBAIOIIMX OCHOBHbIE IIpa-
BOBbI€ PAaMKH JieATeJIbHOCTU TOCyAapCTB B 06J1aCTU KOCMHUYECKOM MTPOCTPAHCTBE.

2. CoryialieHye O ClIaCEHUU KOCMOHABTOB, BO3BpallleHHHU KOCMOHABTOB U
BO3BpallleHUM 00'bEKTOB, 3alyIlleHHbIX B KOCMUYeCKOe MPOCTpPaHCTBO (1968 r.).
CorJlalmieHue O ClaCEHUHW KOCMOHABTOB, BO3BpallleHWM KOCMOHAaBTOB M BO3Bpa-
IIEHWU O0OBbEKTOB, 3aMylLeHHbIX B KOCMUYECKOE MPOCTPAHCTBO OT 22 ampess
1968 roza, kak roBOpUT ero HasBaHHUe, IIpeAycMaTpUBaeT He3aMeAJIUTeJbHOoe
NPUHSATHE BCEX Mep MO CHAaCeHUI0 KOCMOHABTOB U OKAa3aHUIO UM HEO0OXOAMMOU
NOMOILM B CJly4yae aBapuH, 6e/CTBUS, BbIHYKJEHHOU WJM HelpeJHAMEpPEHHOU
I0CaJKHU.

3. KoHBeHIIMSI 0 MeX/JyHapOJHOW OTBETCTBEHHOCTH 3a YIepO6, MpUYM-
HEHHbIM KOCMHUYeCKMMHU 00beKTaMu (1972 r.). KonBeHuus npefycMaTpUBaeT OT-
BETCTBEHHOCTb I'OCYlapCTB 32 HALMOHAJIbHYIO J1eATeJbHOCTb B KOCMHUY€CKOM Npo-



CTPAHCTBE U OTBETCTBEHHOCTbH 3a yliep6, NPUUMHEHHBIA KOCMHUYECKUM anmapa-
TOM WJIK €ro COCTAaBHOW YaCThI0 APYroMy TrocyapCTBY, ero GpU3UYECKOMY UJIU
IOPUJIMYECKOMY JIULLY.

4. KoHBEeHI[USI O perucTpanuyd OO'bEKTOB, 3alyCKaeMbIX B KOCMHYECKOE
npoctpaHcTBO (1975 r.). KoHBeHLMs 0 peructpanuy 06’beKTOB, 3allyCKaeMbIX B
KOCMHUY€eCKOe MPOCTPAHCTBO, YCTaHABJIMBAET 00513aTe/IbHYIO CUCTEMY perucTpa-
UM KOCMUYECKHUX 00'b€KTOB, BbIBE/IEHHBIX HA OPOUTY 3eMJIM U 3a ee Ipe/ieJbl.

5. CorsianieHue o JieITEJIbHOCTU rocyAapcTB Ha JIyHe U Ipyrux HebeCHbIX
Tesax (1979r.). loroBop o JlyHe mpejcTaBJisieT COO0M COBOKYMHOCTb OOILIMX
NPUHLMIIOB U KOHKPETHBIX MOJI0KEHUH, ONpeiesIsolde JONyCTUMble BUbI Jle-
ATeJbHOCTU Ha JIyHe U ]pyrux HebeCHbIX TeJaxX.

CTOUT YNOMSIHYTb, YTO B COBPEMEHHOM MEXAYHApPOJHOM KOCMUYECKOM
npaBe CYLeCTBYIOT OT/eJibHble MPO6JeMHble MOMEHTBI, OJHUM M3 KOTOPBIX S1B-
JisieTcs po6JieMa onpejie/ieHUsi TEPPUTOPHUHM, TPHU KOTOPOU 3aKaHUYUBAETCS BO3-
JyIIHOE MPOCTPAHCTBO, U HAYMHAETCS KOoCcMUYecKoe. B 1aHHOUN 06JiacTu cylie-
CTBYET MHO€CTBO MOJIX0/10B, OJTHAKO, HU OJJMH U3 HUX HE MOJYYUJ BCEMUPHOIO
NpU3HaHUs, B T.4. ¥ IpaBoBoro. Ellle oiHa mpo6JieMa BbIpaXkaeTcs B pUCKAX, CBSI-
3aHHBIX C UCI0JIb30BaHUEM SIIEPHBIX HCTOYHUKOB 3HEPTUU B KOCMUYECKOM IPO-
CTPaHCTBE, a TaKXXe Meperpy>KeHHOCTbI0 0K0JI03€MHOI'0 MPOCTPAHCTBA, KOCMHU-
YeCKMM MYyCOPOM, BpeJHbIM BO3/JeUCTBUEM, OKa3blBaeMbIM Ha aTMochepy Hu
noHocdepy paKeTHbIM TOIJIMBOM, TAaKXKe CYIeCTBYeT OMAaCHOCTb PaJHOaKTHB-
Horo 3arpsi3HeHus. CylilecTByeT npob6JemMa C KOMMeplLHaaru3aluen CyTHUKO-
BbIX CJIY>K0 U KOMMeEpPUYECKOH JIOCTYITHOCTbIO BbIBO/Ia HA 0p6UTy. CylllecTByIOIHE
HOPMbI MEXAYHAPOJHOTO KOCMHUYECKOT0 MpaBa A0/HKHbI YYUTHIBATH 3KOHOMHU-
YeCKHe U TeXHUYeCKUe MPeANOoChlIKH, KOTOPble YCUIMBAIOT PACTYILIYI0 KOMMep-
[[UAJIU3aUI0 KOCMHUYECKOU esTeJbHOCTU. B fonosiHeHHe 0OTMEeTHUM, YTO Cylile-
CTByeT NpobJyieMa C MUJIMTApU3alMeldl KOCMHUYECKOro MpaBa, HA CEroHSAIIHUM
JleHb ee POCT OCYIIeCTBJISIETCSI B reOMeTPUYECKOU MPOTrpeccuu, B COOTBETCTBUU
C MepCrneKTUBAMU U IJIaHAMU OT/[eJIbHBIX TOCYJapCTB.

B mojBeAeHHe UTOra OTMETHM, YTO MEXAYHapoJHOe KOCMHYECKoe
NPaBoO MMeeT JOCTAaTOYHO BbICOKHE MepPCHeKTUBbI U BbICOKHU ypOBEHb NMOTEH-
[[UAJIbHOT'O TMOCJeAYIollero pa3BuTHus. JleicTByOL[Me COrJIalleHUsI 0 KOCMUYe-
CKOM IpaBe U Apyrue AJOKYMEHTbI JAI0T KOCMUYECKOH /IesTeJIbHOCTU 6oJiee yeT-
KHe U 6e30MacHble IPaBOBblE OCHOBbI, YEM T€, KOTOPble MOXXHO HAUTH B IPYTUX
BHU/IAX JIeITEJbHOCTH, PETYJIUPYEMbBIX MEX/IYHAPOAHBIM MpaBoM. TeM He MeHee,
CYyLLleCTBYeT psiJi Mpo6JieM U NPensTCTBUN, KOTOpPble, BEPOSITHO, MOTYT 3aTPy/-
HUTb JOCTIKEHHE OyAyUUX MeXIyHapoJHbIX JOTOBOPEHHOCTed B 06JacTH
KOCMHYECKOro nmpaBa M He CesiaThb WX BCeoObeMIIUMU. TeXHOoorniecKue,
5KOHOMHUYECKHE M MOJUTUYECKHE BOMPOChl UMEIOT, U OYAYT OKa3blBaThb CYllle-
CTBEHHOEe BJIMSIHME HA OyAyllee pa3BUTHE MEXAYHAPOJHOTO KOCMHYECKOIO
npaBa. HekoTopble KOHKpeTHbIE 06J1aCTH KOCMHUYECKOTO IPaBa CTAHOBSTCS BCe
6oJsiee BaXXHbIMU U TPeOYIOT YTOUYHEHHUS JeHCTBYIOUIMX U CO3/IaHHS HOBBIX Mpa-
BOBBIX HOPM M MPABOBbIX aKTOB, OJJHAKO, YCTOMYMBAsl MPaBoOBasi 0CHOBA KOCMH-
YecKoro mnpana y»ke co3jaHa [1].
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YK 341.9:349.6
3HAYEHUE MEXAYHAPOJAHOI'O COTPYAHHUYECTBA
B OBJIACTH OXPAHBI OKPYKAIOIIIEA CPE/IbI

Mapkuna H.A.
Bumeb6ckuli 2ocydapcmeeHHbll yHusepcumem umeHnu I[1.M. Maweposa

B coBpeMeHHBIX YCI0BUAX pa3BUTUSA 00ILeCTBa NOCTOSIHHO HabJI0/jaeTcs
yBeJIMYeHHe aHTPONOreHHOM HAarpy3KM Ha OKPYKaIoIYyH0 CpeAy, YTO BjedeT 3a
c06011 BOBHMKHOBEHHME 3IKOJIOTHUUECKHUX NPOO6JIEM KaK HAa TEPPUTOPUU OT/esb-
HbIX TOCYZAapCTB, TaK U BO BCEM MeXAYHapoJHOM coobuiectBe. K mpob6semam
OXpaHbl OKpYy»Kawlleil cpe/ibl MOXXHO OTHECTH: NOCTOSIHHOE yBeJWYeHUEe OTXO-
/0B IPOU3BO/ZCTBA U MOTpebJieHUs], 3arpsi3HEHNEe BOJHbIX 00'bEKTOB, YMEHbIIIe-
HUe BUJIOBOI'0 pa3HO0Opa3usi 06'beKTOB XKUBOTHOT'O U PACTUTEJNILHOTO MUPA, 3a-
rpsi3HeHHe aTMOCPepHOro BO3Ayxa, psij, NpobJeM, KacaroluMxcsl U3MeHeHUs pa-
JiMallMOHHOTOo GOHA U MHOTHE APYTHE.

/151 pelieHHs1 GOJIBIIMHCTBA 3KOJOTUYECKUX MP06JIeM HeJOCTaTOYHO Jie-
ATEJIbHOCTHU OJHOTO TOCY/lapCTBa, TaK KaK psiJi KOMIOHEHTOB IPUPOJAHOW Cpe/ibl
y4aCTBYIOT B KPYrOBOPOTE BeILECTB, COOTBETCTBEHHO /ISl obecneyeHus 6Jiaro-
NPUATHOrO COCTOSIHUSI OKpY:Kawllel cpefibl HEOOX0JUMO MeXJyHapOJHOE CO-
TPYZAHUYECTBO. A, cjiefjoBaTeJIbHO, BCS BbllleyKa3aHHas [1eATeJbHOCTb TpebyeT
HOpPMaTHUBHOE 3aKpeIJieHue.

Cratbert 104 3akona Pecny6siuku Bbesapych «06 oxpaHe OKpy»Karoleu
cpeAbl» 3aKpelJieHa ciaejyrollas no3uus rocygapcrBa «Pecnyb6sivka besnapych
OCYLLeCTBJIIET MEX/AYHAapOJAHOe COTPYAHUYECTBO B 00JIaCTHU OXpaHbl OKpYyXalo-
el cpeAbl B COOTBETCTBHUM C OOIENPU3HAHHBIMU NPUHLMIAMHA M HOpMaMH
MeXJyHapOJHOTO IpaBa U MeXJAyHapoJAHbIMHU JoroBopamu Pecnyb6sivku besa-
PYyChb B 06J1aCTH OXPaHbl OKPYKaloLell cpebl.

Pecnybsimka beslapych NpuHMMaeT y4yacTHhe B MeXJyHapOJHOM COTPYAHHU-
yecTBe B 00JIaCTU OXpPaHbl OKPYXKalollled cpefibl B COOTBETCTBUU C 3aKOHOJa-
TesibcTBOM Pecnybsimku Benapycb» [6].
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Takxe B cT. 105 BblllleyKa3aHHOTO 3aKOHA 3aKPENJIseTCs IPUOPUTET HOPM
MeX/J)yHapOJHbIX JOTOBOPOB B C/y4ae pa3HOrJachsi HOPM HAallMOHAJbHOTO 3a-
KOHO/IaTeJIbCTBA U HOPM 3aKJIIDUEHHBIX MeX/YHAapOJHbIX I0TOBOPOB B 00J1aCTH
OXpaHbl OKpYXKawllel cpeabl.

B HacTtosimee BpeMss MHHHCTEPCTBO NPUPOJHBIX PECYPCOB M OXPaHbI
OKpyKatoler cpefbl Pecnybsuku Benapych BefileT AeATeNbHOCTb B 00J1acTH
MEeX/IyHapOJHOr0 COTPYAHUYECTBA N0 HECKOJIbKWM HalpaBJIeHUSIM: IPUCOEeHU-
HEeHHUe K MeX/IyHapOoJHbIM JI0TOBOpaM, 3aKJI4YeHNe IByXCTOPOHHUX IOTOBOPOB,
ydyacTHe B MeXJYHapOHbIX OpraHU3alUsX, IpuBJedyeHre GUHAHCOBBIX CPE/CTB
JUJ1s1 peaJiu3alidu IporpaMm B 06J1aCTH OXpPaHbl OKPY>KaloIleX Cpesibl.

Cnenyet ykasaTbh, uTo Pecny6Jsinka Besapych siBJisieTCS CTOPOHOW psijia
MeX/yHapOJHbIX KOHBEHLIUS U IPOTOKOJIOB B TOM 4yHcye, KoHBeHIIUS 0 MexAy-
HapO/IHOM TOProBJIK BUJIaMU AUKOUN payHbl U GpJIOPbI, HAXOASLUMUCS IO/ yTPO-
301 ucye3HoBeHus (CUTEC) [5], KonBeHIjUsA 00 OlleHKe BO3JeICTBUSI HA OKpPY-
»KaloLyl0 cpe/ly B TpaHCrpaHUYHOM KoHTekcTe [3], BeHckas KonBeHuus 06
oxpaHe 030HOBOTO cJios [2], KoHBeHLIMS 0 KOHTpOJIe 3a TPaHCTPAaHUYHOU Nepe-
BO3KOM OMAaCHbIX OTX0/10B U UX yAaseHueM (basenbckast KoHBeHL s ) [4] U APYTHUX.

[IpoananusvpoBaB patuduiupoBaHHble Pecnybsukoi benapyck mMexay-
HapoJHble HOPMAaTHUBHbIE MpPABOBble aKTbhl B 06JIaCTH OXpaHbl OKpYy:Kalollei
CpeJZibl, MOXKHO CZieJIaTh BbIBOJ, O BEIEHUU MeXAYHAapOJAHOT0 COTPYAHUYECTBA 110
pa3/JIMYHbIM HalpaBJIeHUsIM, HO B OCHOBHOM B cdepax HM3MeHeHHe KJIUMaTa,
OXpaHa 030HOBOIO CJIOsl, aTMOCHEPHOTO BO3/yxXa, COXpaHeHHe OGhopaszHoobpa-
31, obecrieyeHUe OXpaHbl BOJHBIX 00beKTOB. [1o aHHBIM MUHNIIPUPO/bI 3a TO-
c/leiHUe [ecCAaThb JIeT B CTPaHe peaM30BaHO 68 MpPOeKTOB MeX/AYHApOJAHOU TeX-
HUYECKOU MOMOIUIH.

[lo MHeHuw O.H.BaBuyioHCKOW pasBUTHE COTpPyJlHUYECTBA B 00J1aCTH
OXpaHbl OKpY:Kalolllel cpesbl, Ipex/e BCero ¢ 3apyobeHbIMUA CTPaHAMU Ha JBY-
CTOPOHHEW OCHOBE BO MHOI'OM 3aBUCHT OT COCTOSIHUS JJOTOBOPHO-NIPaBOBOM ba-
3bl B 3TOM cdepe. MUHNPUPO/bI TPUAAET GOJIbIIOE 3HAYEHHE 3aK/II0YEHHI0 U T10-
cleaywolel peaqn3anuy JBYCTOPOHHUX U MHOTOCTOPOHHUX COTJIALIEHUH, Mpex/ie
BCETr0 C rOCyJJapCTBAMHU, SBJASIOUIMMUCS HALIUMU coceAsiMu, ctpaHamMu CHT, numero-
IMMH C HaMU 061111e TPUPOAHbIe 06'bEKTHI, a TaKXKe co cTpaHaMu EBporbl [1].

MexayHapogHOe COTPYJAHUYECTBO OCYLIECTBJISIETCSI B OCHOBHOM MMHHU-
CTePCTBOM NPHUPOJAHBIX PECYPCOB U OXpaHbl OKpyawuled cpeabl Pecnybauku
Benapycb. BMmecTe ¢ TeM BaxkHOe 3HauyeHHE MMEKOT JIOKAaJIbHble MPOrpaMMBbl, a
TaK)Ke COrJiallleHUsl B 00JIaCTU OXPaHbl OKPYKawller cpeibl, UX 60Jiee MoJHOHU
peanu3anuu OyAeT CHOCOOCTBOBATh MMpPHUBJIEYEHHME WHOCTPAHHOrO KamuTasa.
Hanpumep, 3akiatoueHo CorsaumieHue Mexzay Buted6ckum u MoruneBckuMm 06-
JIACTHBIMH KOMHUTETAaMU NPUPOAHBIX PECYPCOB U 0OXPaHbl OKpY:KaKIel cpebl U
[ocypapcTBEHHBIM KOMMUTETOM IO OXpaHe OKpyawouled cpeibl CMOJIEHCKOU
06/1aCTU O COTPYAHUYECTBE B 006J1aCTU OXPaHbl OKpPYKalollell cpeabl (MOANMCaHO
21 pekabpsa 1998 r.) [7], Corsamenue Mexay Bute6ckuM 06J1aCTHBIM KOMUTe-
TOM NPUPOJHBIX PECYPCOB M OXpPaHbl OKpykKawlieil cpelbl U ['ocyaapcTBeHHBIM
KOMUTETOM 10 OXpaHe OKpy»Katolel cpeibl [ICKOBCKOM 06/1aCTH O COTPYHUYECTBE
B 00JIaCTH OXpaHbl OKpyKawliel cpeabl (moamnucaHo 28 anpessg 1999r.) [8]. Ho



MOXXHO CKa3aTb O HEJJOCTAaTOYHOM JIesATeJIbHOCTH B JJaHHOU o6JsiacTH. [Iporpam-
Mbl U MEPONPUSATHS HA BblllIeYKa3aHHON TEPPUTOPUH B OCHOBHOM peaIu3yITCs
3a CYeT roCyZlapCTBEHHOIO GIO/IKeTa.

Ocob6oe BHMMaHUe CjeAyeT yAeJuTb chepe obpallleHUsI C 0TXO0JaMH, TaK
KaK UX KOJIMYECTBO MOCTOSTHHO YBEJIMUUBAETCH, a JI/I1 BHEIPEHUSI HOBbIX TEXHO-
JIOTUX B JAHHOW o6JilacTH TpebyeT OO0JibIIMX 3aTpaT. I[IporpaMMmbl B 06J1acTH
Pa3BUTHSA 0OpallleHUsl C OTXO0JJlaMH B PerMOHaxX CMOXKET MpPUBJIeub 3apyOeKHbIe
nHBecTuuu. Hanpumep, B [lyxoBHueckoM paiioHe 6blja pa3paboTaHa cTpaTe-
rMsl UHTETPUPOBAHHOIO yIpaBJeHUs B 3TOM chepe U nosiydyeHO GUHAHCUPOBA-
HUe Ha CO3/laHHUe CUCTeMBI 10 c60py 3JIEKTPOHHBIX OTXO/0B, a TAKXKe Ha CTPOU-
TeJIbCTBO IOJIMTOHA /[Ji1 3aXOpOHEeHHUs 0TX0/0B. Takke TpebyeT ycoBeplleH-
CTBOBaHME CUCTEMBbI Pa3/ieibHOT0 CO0pa OTXOJ0B U CTPOUTEJNbCTBO HOBBIX 06'b-
€KTOB 110 epepaboTKe 0TX0/I0B. A, COOTBETCTBEHHO, IJIAHUPOBAHUE JJAHHOH Jie-
ATEJIbHOCTH U MOCJAeAyollee NpUBJIedYeHHe HHBECTOPOB.

Takum o6pasomM, ciefyeT yka3aTb Ha HEOOXOJHMMOCThb JaJibHEHIIEero pas-
BUTHUS MEX/yHApPOJHOr0 COTPYAHUYECTBA B 006JIACTU OXpaHbl OKpYXKarolieH
cpe/ibl, B YaCTHOCTH, LieJiecoo6pa3Ha pa3paboTKa NporpaMM JIOKaJbHOT'0 YPOBHS
C 1eJIbI0 MPUBJIEYEHUS] UHOCTPAHHOT'O KamuTaja AJs UX peanusanuu. Takke
M3y4YyeHUe MeXJAYHApOJHOTro ONbITA U ero OTpaXKeHHe B HallMOHAJIbHOM 3aKOHO-
JlaTeJIbCTBE, a, CJIe[0BaTENbHO, U IPAKTUYECKOE IPUMEHEHHUE.
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YJIK 342.951
ACIEKTBI YHU®UKALIMY MPABOBBIX HOPM CTPAH-YJIEHOB EA3C

Poxckosa A.1O.
IIckosckuli 2ocydapceeHHbIll yHUBepcumem

B pamkax EBpasuiickoro akoHomudeckoro cotosa (gasee — EA3C) Hanuo-
HaJIbHOE 3aKOHOaTe/IbCTBO CTpaH-4wieHOB EAIJC npoxoauT npoueccbl rapMOHHU-
3allMU U yHUPUKAL WY, BeylLHe K JOCTHXKEHUIO eJUHOTr0 MPaBOBOIr'0 NMPOCTPaH-
ctBa. [Ipy 3TOM, MPOSABASAIOTCS NMPHU3HAKK UMILJIEMEHTAlMUM KaK 00'beKTHBHAs
HE00X0JUMOCTb B MUHUMMH3alUM NPOTUBOPEYHUI U TaMOXKEHHbIX OApbEPOB 3a-
KOHOJZaTeJbCTBa. MMIieMeHTanus NposABJSAeTCd KaK MeTOJ TapMOHHU3alUuU
HOpPM, B pe3yJibTaTe KOTOPOM NPU3HAKTCA €AUHBIMU U UMIIepaTUBHBIMU [JId
Bcex y4yacTHMKOB EAJC B KauecTBe YHUDUIMPOBAHHBIX HOPM, HAa YPOBHE MeX-
AyHapoaHoro npaBa 1 TK EAJC.

OCHOBHBIMH MeTOJaMH MMIJIEMEHTALIMU CAY>KaT TpaHcpopmanus («npu
KOTOPOM HOPMbI MEX/IyHAapPO/AHOr'0 IpaBa Npeo6pPa30BbIBAIOTCS B HOPMbI BHYT-
pEHHero npasa, CJyKAT OCHOBOW JJifI BHECEHUS M3MEHEHWM B HallMOHAJIbHOE
3aKOHOJATeJbCTBO»), pellenusi (3aUMCTBOBaHHE) U OTChLIKA («yKa3aHHUE BO
BHYTPEHHEM NPAaBOBOM HOPMAaTHBHOM aKTe Ha MEeXAYHapO/AHbIA MPAaBOBOM aKT
KaK Ha UCTOYHHUK, KOTOPbIM peryjupyeT 3T OTHOLIEHHUSI») [5].

Tak, cobstogenre u npuMmeHenue HopM TK EAJC B OTHOIIEHUU HACTYyILJIe-
HUA a]MAUHUCTPAaTUBHOW OTBETCTBEHHOCTH U YCTAHOBJIEHHE NIPABOBOTO CTaTyca
JINLA — YYaCTHHUKA TaMOXXeHHBIX IPAaBOOTHOIIEHUH KaK JieK/lapaHTa (Ha npuMme-
pe 4.3 c1.84 TK EA3C omnpepesnsieT OTBETCTBEHHOCTb [JEKJIAPAHTa, KOTOPYIO
HeceT B paMKaX BHYTPEHHEro 3aKOHO/IaTebCTBA) METO/0M UMILJIEMEHTALUHU BbI-
ctymnaetT TpaHcopManusi. Ho B ycTaHOBJIEHUHM JIWL, BUJIOB IOPUAUYECKON OTBET-
CTBEHHOCTHU U Mepbl OTBETCTBEHHOCTU JIEMCTBYET METOJ, OTChLIKH. [Ipy aTOM 3a-
MMCTBOBaHUE MOXET ObITh BbIPaXKEHO B YCTAHOBJIEHUM BO3pacTa AeJUKTCIOCOOHO-
CTHU JIMLIA, MIPUMEHEHUH TeX e Mep a/[MUHUCTPATUBHON OTBETCTBEHHOCTU. TaKUM



06pa3oM, HabJIIJAeTCsI OJJTHOBPEMEHHO JIEUCTBHE HOPM MEXAYHAapPOJHOTO MpaBa
B pamkax TK EA3C u HOpM BHyTpeHHero 3akoHoJaTeJbCcTBa cTpaH EAJC Ha
NpUHIMIE eJUHOT0 TaAMOXKeHHOT0 IPOCTpaHCcTBa B o6Jiactu B3/l 1 cyBepeHuTe-
Ta rocylapCTB.

PackpbiBasi TEpMUH «IIPOTHUBOIIPAaBHOE JilesiHUE» CJeflyeT 06003HAUYUTD Je-
JIUKT, UMEIOIUNA NPUYNHHO-CIeICTBEHHYIO CBA3b U BJIEKYILIUW 3a COOOM Hera-
TUBHbIE NOC/JEJCTBUS HapylleHHs MpaBa (HOpPMbI 3aKOHA M INpaBa y4aCTHHUKaA
NpaBOOTHOUIEHWI) B BUJe HaHECeHHUs yllepba, HaHEeCeHUsA YObITKOB, U HHOeE.
34eCb yCMaTpUBaeTCA CBA3b IPOTUBONPABHOIO JeUCTBUA U HaKa3aHMs, a TaKxKe
001IMI MpPU3HAK «HaKa3aHMe» KaK HeraTUBHbIe MOCJe[CTBUSA B BUJe BO3Melle-
HUW / KOMIeHcauui. B cBoto o4yepe/ib, MOHATHE «B3bICKAHHE» BbIpAXKaeT 4acCT-
HbIM MpPHU3HAK KaK Coco6 MaTepHalbHOM COpa3MepHOM (pOpPMbI BO3HUKAIOIIUX
00513aTe/IbCTB y BUHOBHOTO JinLa. [[03TOMy npu cpaBHEHUM UCCIAeyeMbIX Je-
OUHMIUN «HaKa3aHHWe» U «B3bICKAaHHE» BhISIBJEHHBbIE NMPU3HAKH 00YCI0BJIEHBI
1ocJie/I0BaTeJbHOCTBIO UX IPUMEHEHHUS M0 MPUHIUNY — «HAaKa3aTb U B3bICKATbY,
10 CyTH, 0053aTh BUHOBHOE JIUIO K JeMICTBUSIM NPUHYAUTEJbHOI0 CBOUCTBA U
KapaTeJbHbIMU MepaMU BOCCTAHOBUTD / 3alIUTUTH [paBa MOTepIeBLIEro JULA.

B cBA3U € U3JI0)KEHHBIM, 110 HallleMy MHEHHUI0, HEOO'b€KTUBHO ONPeESTh
NpAMYIO CBA3b MeX/y JeJHUKTOM M B3bICKaHUEM, 3 UMEHHO OINOCpeJJ0BaHHO Ye-
pe3 HaKasaHUe, I'Jie M0C/eJJ0BaTeJbHOCTDb «/leJIUKT-HaKa3aHWe-B3bICKaHUE» CO-
CTOUT U3 00beKTUBHO-CyO'b€KTUBHbBIX MEP BO3/1€HCTBUSI.

[IpencraBisieT WHTepec YHUQUKALUs W FapMOHHU3alUs HOPM OTHOCH-
TeJIbHO NpPUBJIEYeHUS K aJJMUHUCTPATUBHOW OTBETCTBEHHOCTH WU NMPHUMEHEHUS
a/IMAHUCTPATUBHOI0 HaKa3aHUS C IpUMeHEHUEeM a/[MUHACTPATUBHBIX MeED.

CorJsiacHO HOpMaM 0611el YacTy, cT. 2.4 - 2.6.1 KoAll P® npeaycmoTpe-
Ha aJMUHUCTPATHUBHAA OTBETCTBEHHOCTb B OTHOLIEHUHU JIULL: SOJKHOCTHBIX,
MHOCTPAHHBIX HKPUIAUYECKUX, BOEHHOCNYKALIUX, WHOCTPAHHBIX TIpaX/JaH,
COOCTBEHHUKOB TPAHCHOPTHBIX CpejcTB, B ToM uuciae cT. 2.10 KoAll P® -
IOpUJINYECKUX JIWL,. B yKazaHHbIX HOpMax omnpefeJsieHbl JUlA KaK 00beKThbl
BO3/JI€WCTBUA 10 NPUBJIEYEHUIO K IOPUAAYECKOM OTBETCTBEHHOCTU. B CBOMO
oyepenp, cT. 16.2 - 16.4 ocobenHor yactu KoAll P® ykazaHo HacTymJieHHe
aJIMUHUCTPATUBHOU OTBETCTBEHHOCTH I'PaXKJaH B 00J1aCTH [ eKJIapUpPOBaHu4,
3alpeToOB U OrpaHUYEHHH BBO3a / U, UJIM BbIBO3a TOBApOB. B cBS3M C yka3aH-
HbIMU TOJIOKEHUSIMU HAOJII01aeTC HETOYHOCTb, @ UMEHHO OTCYTCTBUE QU-
3WYEeCKHUX JIUL, B HOpMax 00lllel YacTU pacCMaTpUBaeMOro KoJekKca, npuBJie-
KaeMbIX K a/IMMHUCTPATUBHOU OTBETCTBEHHOCTH. Tor/ia kak B cT. 28 KoAll Ka-
3axCTaHa O00lled 4YacTH yKa3aHO ¢U3UYecKoe JIMLO, «JOCTUTrllee K MOMEHTY
OKOHYaHUSA WM NpeceyeHUs aJMUHUCTPATUBHOIO MpaBOHAapylLIeHUs IeCcTHa-
JlllaTuaeTHero Bo3pacta». Takxke B cT. 4.1. KoAIl Pecny6sinku besnapych ykasa-
HO: «KAZMUHUCTpPAaTUBHAsA OTBETCTBEHHOCTb BbIpa)KaeTCs B IPUMEHEHUHU aJMU-
HUCTPATUBHOI'O B3bICKaHUS K ¢usndeckomy jauny». CorsacHo ct. 14, 15 KoH
Kvprusun oTBeTCTBEHHOCTb BblIpaXKeHa B3bICKaHMEM C (QU3UYECKUX JIML 3a
«MpaBOHapyuleHue (IpoCTymnok)». J[pyruMu cjioBaMu, B oTuyue oT Poccuu
HabJiI0oZlaeM eJUHCTBO HOpPM KojekcoB besapycu, Kuprusuu, Kasaxcrana B
omnpe/ieJIEHUU JIMl, NPUBJEKAEMbIX K HOPUJUYECKOW OTBETCTBEHHOCTH.



[losToMy, mpejJiaraeTcsi NMpuBe/leHHEe B COOTBETCTBUE U yHUPUKAUSA CT. 2.4 -
2.6.1 KoAIl PO k ykazanubiM HopMaM KoAll besnapycu, Kuprusum, Kazaxcrana.

AZIMAHUCTpaTMBHOE HaKa3aHWe fABJAETCA OJHOM U3 pPa3sHOBUJHOCTEH
roCy/lapCTBEHHOTO MPUHYXK/JEeHUA Y/WUJIM CaHKLHENW 3a COBepLUIeHHOE NMPOTUBO-
IIpaBHOe JlesiHUe.

B cooTBeTcTBUE c HOpMOH 4. 1 cT. 3.1. KoAIl P® agMuHUCTpaTUBHOE HaKa-
3aHUe BBICTyNAaeT MEpPOU HACTYNHUBILIEW HPUAUYECKOU OTBETCTBEHHOCTU B Ii€-
JIIX IpeAynpexJAeHUsl HOBbIX HapylueHUU. AHasiorudHo B cT. 61 KoAll besnapycu
0603HaveHa Ta ke KBaJudHKalus, 32 UCKJIIOUEHUEM BOCIUTATENbHOMN 1[eJIM Ha
noBegeHue Jiul. B cT. 24 KoH Kuprusuu: B3biCKaHHe «MepOu BO3JEUCTBUS,
NpUMeHsIEMOU roCyapCTBOM 3a COBepLIeHHOe HapylleHue». 3[ech HabJoAaeM
Mepbl KapaTeJIbHOr'0 U NPUHYAUTEJbHOrO CBOMCTBA. KapaTenbHbIN NOAXO[ 3a-
kpemnieH B cT. 40 KoAll KasaxcraHa, rae ykazaHo aMUHUCTPAaTUBHOE B3bICKa-
HUe KaK Mepa OTpaHHWYeHUs U JIMLIEeHUs1 CBOOO/bl «IIpaB U CBOOOJ JiKLa, COBEP-
IIMBIIEr0 TaKOoe NpaBOHapylleHHe». B CBA3M C yKa3aHHBIMU OTJIUYUSIMU He
HabJIl0ZlaeM MeTOJI0OB HUMIJIEMEHTALMK, a COOJII0JleHMe YW NpPUMeHeHUue HOpM
BHYTPEHHEro 3aKOHOaTeJbCTBAa KaK HAallMOHAJIbHO-NIPAaBOBOU NPU3HAK, IZle OT-
JIMYHBI BU/ZIbl U CTEIIEHU HAaKa3yeMOCTH.

OTHOCUTEJNIbHO aJMUHUCTPATUBHbBIX Mep HaKa3aHUsl HAOJIIOAA0TCA OTJIH-
yus B cTpykType ctaTer KoAll ctpan EAJC B onpejesieHWH cocTaBa NPOTHUBO-
NpPaBHBIX E€UCTBUM, YCTAHOBJIEHUU U NMPUMEHEHUU aIMUHUCTPATHUBHbIX HaKa-
3aHUU.

Tak, I'maBa 16 KoAll P® cogepxuT 24 cTaTbu U COOTBETCTBEHHO 44 co-
CTaBa HapyLIeHUU TaMO>KEHHBIX NpPaBWJI, 32 KOTOpble NpPeAyCMOTPEHBI TaKHUe
HaKa3aHUs, Kak npeaynpexjaeHue, mtpad, KoHQUCKauusa opyAus WM peaMeTa
aJIMMHHCTPaTUBHOTO npaBoHapylieHus. CorsacHo cT. 3.3 KoAll P® npeaympe-
KJeHue U mTpad MOTYT MPUMEHSAThHCS TOJbKO B KayeCTBe OCHOBHBIX aJIMUHU-
CTPaTHMBHBIX HAKa3aHUH, a KOHPUCKAL U MOKeT ObITh Ha3HaUYeHa KaK OCHOBHOE,
TaK U JI0N0JIHUTEe/bHOE HaKa3aHue [1].

B rnaBe 35 KoH Kuprusuu cratbu 244 - 263 onpeaensioT 27 cOCTaBOB
NpaBOHApPYIIeHUX B 06J1aCTU TaMoxeHHoro Jesa. ['1aBot 5 KoH Kuprusuu no
CT. 25 npeAycMOTpeHbl TaKue BU/Ibl B3bICKAHUU, KaK: IpeAynpexaeHue, mrpad
Y CT.28 - Mepbl IPUHYKJEHUSA «M3bATHE UMYILIECTBA, IPUHYAUTEbHAsA 3BaKya-
uus TC». [Ipy 3ToM wTpad, npeaynpexeHrue NPUMEHSOTCS B KaueCTBe OCHOB-
HbIX aJMMHUCTPATUBHBIX B3bICKAHUM, a «<U3bSITUE UMYILECTBA, IPUHYAUTE/IbHAs
sBakyanus TC» NpUMeHSIIOTCA B KayecTBe JIOMOJHUTEJbHOr0 HakalaHus [2].
AnanoruyHo corJsiacHo ri. 29 KoAll Kaszaxcrana (ct. 521 - 558, no koTopbiM
onpejiesieHbl 35 cocTaBoB npaBoHapyueHuH, cT.41) [3], ria. 14 KoAll Benapycu
(cT.14.1 - 14.16 KoTOpble BKJKYAKT B ceb 16 cOCTaBOB NpaBOHApPYIIEHUH,
CT.6.2) [4] BbIJ€/IeHbl ¥ TPUMEHSIOTCA WTpad, KOHPUCKALUS U Npeaynpex/e-
HUE.

B pesysbTarte, no ctpykrype crater KoAll crpan EAJC BeisiBJieHO pa3Hoe
KOJIMYeCTBO COCTAaBOB NpaBoHapyleHuu (puc.l). [Ipy sTom HabswogaeTca YHU-
duKalnysa B YCTAaHOBJIEHUU OCHOBHBIX U JIONMOJHUTEJNbHBIX BUJIOB HaKa3aHUH B
kopekcax Kuprusuu, Kazaxcrana v besapycu B otainuue ot HopMm KoAll PO.



KoAIl P® KoH Kupruzun KoAIl Kazaxcrana KoAlIl benapycu

B CoctaB npaBoHapyuienuii M Kon-Bo craTeit Kon-Bo Bugos AH

Puc. 1. CpaBHUTeNIbHAdA CTPYKTYypa HOPM KOZEKCOB cTpaH - 4eHoB EAJC

U3 pucyHka 1 BuJileH HaubOJbLIKN cocTaB npaBoHapylieHui (44) KoAll
P®, a HauMeHbIIMN cocTaB npaBoHapyueHun (16) KoAll Benapycu. Ilo poccuii-
CKHM HOpMaM KOJINYeCTBO OCHOBHBIX Mep HaKa3aHMUs MpeBbILIAaeT KOJUYECTBO
OCHOBHBIX Mep cTpaH EA3JC, 4TO NpPOTHBOpPEYUT NPUHLUIY TapMOHU3ALUU U
onpejessieT HeOOXOAUMMOCTb YCTPAaHEHUS JAAHHOIO NPOTUBOPEYHUS] METOJO0M
umiieMeHTauuu cT. 3.3 KoAIl PO cineaywouein GopMysiMpoBKOW: «Ipeaynpe-
KJeHue U mTpad MOTYT NPUMEHSATbHCS TOJbKO B KayeCTBe OCHOBHbIX aJIMUHU-
CTPAaTHMBHBIX HaKa3aHUM, KOHQUCKALUSA MOXKeT ObITh Ha3Ha4YeHa KaK JIONOJIHU-
TEJIbHOE.

TakyuMm obpa3oM, HabJtoAaeTCs YHUPHUKAIMSA HOPM JIMIIb B YCTaHOBJIEHHUU
BU/IOB aJIMMHUCTPATUBHBIX HAaKa3aHUM: Mpeaynpex/jeHue,Tpad, KoHPUCKALMS;
110 OCTaJIbHBIM XapaKTEPUCTHUKAM (COCTaB MPaBOHApPYILEHWUH, KOJIMYECTBO CTATEN )
BbISIBJIEH HAllMOHAJIbHO-NIPABOBOU NpHU3HaK. [losiyueHHbIe pe3y/ibTaThl NO3BOJISIOT
OTMETUTb YaCTUYHYI0 FApMOHHU3ALMI0 U YHUPUKALUIO HOPM KOJEKCOB B 06J1aCTU
TAMOXXEHHOT0 PeryJIMpOBaHMs, KOTOPbIX HEJAOCTATOYHO [JII MUHHAMHU3AL WU MPO-
TUBOpe4Uui. B cBO ouepesib, Ha Halll B3IJIsL[, IPOTUBOPEYUST aMUHUCTPATUBHOIO
BO3/1eMCTBUSA NPOBOLMPYIOT HEPABHOMEPHOCTD CTENEHU HAaKa3yeMOCTHU U COCpPesio-
TOYEHMSs] YyIPo3 HACTYIJIEHUs] MPOTUBONPABHBIX JeMCTBUM (0e3/1elCTBHI) HAa KOH-
KpeTHOU TeppuUTOpHUM CcTpaH - wieHoB EAJC. [Ipy sToM ocTaeTcs AUCKYCCUOHHBIM
BOIIPOC: HOPMBbI KaKOro rocyaapcrsa - wieHa EAJC ciefyeT npuHUMaTh 3a OCHOBY
JII1 TapMOHM3allMU ¥ YHUUKALIMU B 00JIaCTU COCTaBa MpaBOHAPYILEHUN U KBaJIU-
dbUKauMM aIMUMHUCTPATUBHOTO HAaKa3aHUs B 4YaCcTU NMPUMEHEHUs] Mep NMPUHYAU-
TEeJIbHOTO M KapaTeJIbHOTO CBOMCTB.
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YJIK [004.77:316.614]-057.87
MHTEPHET KAK ®AKTOP COLIMAJIM3ALIMM COBPEMEHHOM MOJIOAEXKH

Cyxapes A.A.
Bumeb6ckuli 2ocydapcmeeHHblll yHugepcumem umeHu I[1L.M. Mawepoga

Co3zaHue KOMIIbIOTEPHOW BUPTYaJIbHOW peaibHOCTH MO CYyTHU 00YCJI0BUJIO
06pa3oBaHUEe HOBOTO MHCTUTYTA COLlMAIM3aLUUA — UHTEPHET-COLlMaIN3aLuHY, KO-
TOPbIA B 3HAYUTEJILHOU CTeNeHW NMOTECHUJ TaKhe TPaAUIlMOHHble UHCTUTYThI
KaK ceMbs U 1IKoJsa. Mcnosib30BaHWEe KOMIIBIOTEPHBIX CUCTEM NPUBEJIO K LIUPO-
KOMY CO3/IaHUI0 MCKYCCTBEHHOI'O MHpPA, 3aMeHe TPaJULMOHHOTO BOCIPUSTUS
OKpy»Kalolllel 1eCTBUTEeJbHOCTU BUPTyaJlbHOM cpefou. B pe3ysbTaTe cTan Me-
HATBbCS CTUJIb KU3HU MOJIOJI€KU: 06pa3oBajiacb HOBasi CTPYKTypa A0Cyra, IMmo-
SIBUJIMCb UHbIe GOPMBbI U CIOCOObI MEXKJIUYHOCTHOTO B3aUMO/IEUCTBUS, U3MEHU-
JIUCh UCTOYHUKH MOJy4eHUs] UHPOpMaLMU. B 3TUX yCI0BUAX MOJIOIEKD BbIHY K-
JleHa MCKaTb HOBblE JINYHOCTHO-OPUEHTHPOBAHHbIE CMbIC/bI, MATTEPHBbI B3au-
MOJIEMCTBHUSA CO CpeSoM.

B «Konuennuu mHpopmanmoHHOW Ge3omacHocTu Pecny6uauku benapycb»
yKa3blBaeTCs, YTO TpaHcpopManus couuyMa B MHGOpPMaALMOHHOE 061IeCTBO CO-
3/laeT HOBbIE€ BbI30BBI, PUCKH U YTPO3bI AJisI HHPOPMALMOHHOT'0 IPOCTPAHCTBA,
MHPOPMALMOHHBIX CUCTEM U pecypcoB. [leiCTBUTEIbHO, B IOC/Ie/IHEE BPEMSI OH-
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JIAHOBBIE COIlMa/IbHble CETH BCe 4Yallle CTAHOBATCA CPeACTBAMM U O0ObEKTaMHU
MHPOPMALMOHHOTO0 MAaHUMYJUPOBAHUSA U NMPOTUBOGOPCTBA MOMUMO OCHOBHBIX
byHKLIMN oJydeHUs1 HUHPopMaL vy, 00LeHHUs.

3HaYUTeJbHOE KOJIMYeCTBO HAay4YHBIX NyOJIMKALUMN, CBA3aHHbBIX C MHTEpHe-
TOM, TOCBSILIEHO MCCJIEJOBAaHUI0 HWHTEpPHET-3aBUCUMOCTU. BrnepBble TepMHUH
«UHTEPHET-3aBUCUMOCTb» OBl BBeJleH B Hay4yHbld o6opoT U. l'ongbeprom B
1994 rony. OH onpeJie/ini ee KaK HaBA34YMBOEe BJIeYeHHE BbIUTU BO BCEMUPHYIO
CeTh U HAXOAUTHCA TaM KaK MOXKHO JJ0JIblIIE.

K. lHr cyrTaeT, 4TO UHTEPHET-3aBUCUMOCTb ONpe/essaeTcs CAeAyILUMU
TpeMd paKTOpaMHu:

— AHOHUMHOCTBIO NepesaBaeMoy HHOpMaLUY;

— CO3/laHMEeM BBICOKOU CTeleHHU JA0BepHus K 00IIEHUI0 B CETU Ha MOJCO3Ha-
TeJIbHOM YPOBHE;

— JIOCTYIHOCTBIO U MHOT00Opa3ueM nopHorpadpuyeckux U306 parkeHui.

C.E. TpumMH nojvyepKUBaeT, YTO UHTEPHET-3aBUCUMOCTb ONpesesiseTcs
TpeMd paKTOpaMHu:

— 3aBHCUMOe COCTOsSIHME B IPaHULIaX JeBUAaHTHOIO IOBE/IEHUS;

— cnoco6 ajanTaly aHOMaJIbHOU JINUHOCTH, KOTOpasi UMeeT JIMYHOCTHbIE
Y / WK ICUXUYECKHE PACCTPOMCTBA;

— MposiBJeHHe cnenuduyeckord 60JIe3HU: HHTEPHET-3aBUCUMOCTb KakK ca-
MOCTOSAITeJIbHAsA HO30JI0TMYecKass eJWHMLA, 00yCJOoBJIeHHAass B3aUMHBIM INaTO-
TeHHBIM BJIMSIHUEM XapaKTepOJOTUYeCKUX YepT U UHTEePHEeT-Cpe/ibl.

k. B. YonTep Ha3biBaeT caefyroue GakTOpbl MHTEPHET-3aBUCUMOCTH:

— HeONpe/eJIEHHOCTb CaMOllpe3eHTalUu U CaMOUJeHTU(UKALUHY, T0JHOe
OTCYTCTBUE NIPeCTaBJEHUIN O MAapPTHEPE;

— JIOXb NIapTHEPOB;

— HESICHOCTb B CEKCyaJIbHbIX POJIAX, YTO NPUBOAUT K MCKAKEHHUIO I10JIa,
CeKCyasJbHBIX IpeiIOYTEHUH, BO3pacTa, OpayHOro craryca.

WHTepHeT-3aBUCUMOCTb IOPOKAAET MHOTHE IICUX0JIOTUYECKHE TPOOJIEMBI:

— MoJMeHa (3aMellleHUe) peasIbHOM »KU3HU BUPTYaIbHOU;

— HeyMeHHUe KOHTPOJINPOBATh BpeMsl, IPOBeJIEHHOE B CETH;

— OILyLIeHUs AUCKOMOPTA B C/Iydae HEBO3MOXKHOCTHU BbIX0/ia B UHTepHeET;

— 3aMelleHre CaMOCTOSTE/bHbIX I03HABATEJIbHBIX U MbICUTENbHbBIX YCU-
JINM KOMIIbIOTEPHBIM «ITOUCKOMY»;

— ¢dopMuUpoBaHKe YyBCTBA 0O0YYEeHHON 6ECIIOMOLHOCTH B UJleHTUPHUKALUU
peaJsibHOTO;

— Mpo6JieMbl B IPUHATHUU CBOEr0 PU3UIECKOTO «f»;

— BO3HHMKHOBEHME YyBCTBa OJMWHOYECTBA, 3aMKHYTOCTH, BeAyllee K OT-
YK eHUI0 JTIMYHOCTHY;

— ¢dopMUpOBaHHE HeNpaBUJIbHOW (HeaJeKBAaTHOMN) 3aHMXKEHHOW WJIU 3a-
BbIIIIEHHOM CAaMOOIIEHKH;

— BO3HHUKHOBEHME ICUXUYECKUX PACCTPOUCTB;

— MOsIBJIEHUE COCTOSIHUS PpyCTpaLUy.

AHOHMMHOCTb OOLIEHHUS B COLMAJIbHBIX CETSAX NPUJAET €My UMILJIULUTHBIN
XapaKTep, CHUXXKaeT BO3MOXXHOCTHU POAUTENbCKOTO KOHTPOJIA, CO3/aeT YCJI0BUSA



JIJI1 paclpoCTpaHeHUs] TPYMMUHTa, KyJbTUBUPOBaHUS (JelMUHTra, KubepOy.JI-
JIUHTa, KubepTpoJuinHra. [lo MmHeHUIo A.E. BolickyHOBCKOro B HacTosilee BpeMs
npob6JsieMaTHKa Ku6epMobOUHTa, KUO6epOyJIJIMHTa WM KUOEPTPOJIJIMHTA ellle He
NOJIy4yu/ia MPU3HAHUs OT HAy4HOI'0 CO061IeCcTBa KaK pa3HOBU/AHOCTHU 3aBUCUMO-
ro noBejieHus. [Ipeasaraem B Pecny6sinke Benapych, no npumepy ABCTpuHM, BBe-
CTHU 3ampeT Ha aHOHMMHOe 001lleHUe B UHTEPHETE.

HechopMHUpoBaHHOCTb AOKHOW MPOHULIATEJBHOCTH Y MOJIOABIX JIIOJAEN
NpensATCTBYyeT MPU OOIIEHUH B CETSX aJleKBAaTHO OlleHHMBATh BHYTPEHHUNU MUP
cobeceiHUKA, €ro MCUX0J0THMYECKHEe OCOOEHHOCTH, MOTPEOHOCTU W UCTHHHbIE
MOTHUBBI. TakKe UX UHTPAaBEHTUPOBAHHOCTb, TO €CThb MOBbILIEHHAs1 COCPESOTO-
YeHHOCTb Ha CBOMX Npo6JieMaX, NepeXWBaHUSX, 3aTPy/HSAeT OpUEHTALUI0 B
CKPBITBIX PUCKaxX U yTpo3ax.

B uMHTepHeTe 4acTo pacrmoJiaraeTcsi UMIUIMUUTHasg uHpopmanus. Ee UM-
IJIMIIMTHOCTb 00YCJIaBJIMBAETCs 3aBYaJIMPOBAHHOCTBIO TEKCTOB WJIM CKPBITHIM
XapaKTepoM 061eHHs. B Mo pocTKOBOM BO3pacTe CUCTEMA LIEHHOCTHBIX OpUEH-
TalUN elle He MpeJjCTaBJseT COO0M YCTOSIBUIYIOCA COIMOKYJIbTYPHYIO KOH-
ctpykuumo. [Iponecc popMUpoBaHUs 3TOM KOHCTPYKIIMU B 3HAYHUTEJbHOU Mepe
omnpeJiesIIeTcsl OKPY>KaUMM COIMOKYJIbTYPHbIM KOHTEHTOM, a TaKXKe COCTOS-
HUEM 3MOIIMOHA/JIbHO-BOJIEBOM cdephl nmoJpocTKa. [IpakTuKa moka3biBaeT, YTO
MHOTHE HEeCOBEPILIEHHOJIETHHE, B CUJIy UX MOBBIIIEHHONW TPEBOXXHOCTH, 3MOIIMO-
HaJIbHOM U BOJIEBOM HEYCTOWYMBOCTH, 3a4aCTyl0 OKa3bIBAlOTCS He T'OTOBbIMU
OCYUIECTBJISATh aIeKBaTHOE JJOMbICJIMBAaHHE MOJTEKCTAa UMIIJIMIIUTHOIO KOHTEH-
Ta. B aTOM CcBSA3U HEO6XOJUMO 0O0'bEJUHUTH YCHUJIMS JIMHTBUCTOB, MCUXOJIOTOB,
Ne/laroroB MO BbISIBJIEHUI0 0COGEHHOCTEeN MexXxaHHM3Ma JOMbICJAMBaHUsS MHPOP-
Malud ¥ GOPMUPOBAHHUS YMO3AKJ/YEHUN Y MOJAPOCTKOB. TpebyeT Hay4yHOTO
YTOYHEHUSI MeXaHU3M GOpPMHUPOBAHHS MOTHBALIMU MOBEAEHUS B YCIOBUSAX B3a-
MMO/JIECTBUSI BUPTYaJbHOU Cpe/ibl U MOTPEOHOCTEN HECOBEPIIEHHOJETHUX C
WHTepnpeTaneil OCHOBHBIX MOTHBOB HUX CETEBOT0 NOBE/IEHUSI.

s obecrneyeHUs1 6€30MACHOTO BUPTYaJbHOTO MPOCTPAHCTBA ToOCyAap-
CTBEHHBIM U OOILECTBEHHBIM HHCTUTYTaM, OCYILECTBJSIOUUM COILHAJbHBIA U
NPaBOBOM KOHTPOJIb, HEOOXOAHMMO NMpUAEpPKUBATbcsl «EBponelickol cTpaTeruu
no ¢opMHUpPOBAHHIO Ge30macHOro MHTepHeTa A faeTei» (2010), cogeprkanieit
caefyrolie OCHOBHbIE HallpaBJIeHHUS:

— 3allUTa JleTell OT KOHTEHTa, CoJlepKallero ceKcyajbHOe HaCUJIue U 3KC-
nJlyaTal Mo, HopHOrpadHuio;

— UHPOPMHUPOBAHHOCTD M0Jb30BaTE/IEW O BO3MOXKHbBIX pUCKaX U YTPo3ax B
WHTEPHET-MPOCTPAHCTBE;

— ¢dopMUpOBaHME 6€30NIaCHOM UHTEPHET-CPE/Ibl: COOTBETCTBHE BO3PACTY U
BO3MOXXHOCTb POJUTENBCKOT0 KOHTPOJIS;

— HaloJIHEHUe UHTepHeTa MO3UTUBHBIM COJlEPXKaHHUEM.

MHoruve coBpeMeHHble POJUTEJNU B CBOE BpeMsl MPOIIJIA NepPHOJ CBOEro
B3pPOCJIEHUSI B KAaUYeCTBe aKTUBHBIX I10JIb30BaTe/ie. B pe3y/ibTaTe 4acTb U3 HUX
NOJIYYHJIM olipeJiesieHHY0 JedopMaliyio, IpUo6pesd UHTePHET-aAAUKIUI0. ITH



KayecTBa OHU NPOENUPYIOT Ha CBOUX JeTel, YBeJUYMBasd UX JUYHOCTHYIO BUK-
TUMHOCTb. /[/11 0603HaYeHUd JaHHOTO ABJIEHUA NpeJijlaraeM BBeCTU B Hay4YHbIN
000pOT NOHATHE «HAJOKEHHAAA BUKTUMHOCTbY.

KomnieKCHBIN, CUCTEMHBIN NOAX0/ K GOPMHUPOBAHUIO ¥ MOJIOJEXHU BBICO-
KOro YpOBHfl 00Llell M NpaBOBOM KyJIbTYpbl, NO3UTUBHON MNOTPEOHOCTHO-
3MOLIMOHAJIBHOM cepbl OyAeT BaKHeHIIUM GpaKTOPOM NPOTHUBOJENCTBUSA Hera-
TUBHOMY BJIMSIHUIO MHQOPMALMOHHbBIX TEXHOJIOTUN U JeCTPYKTUBHOMY KOHTEH-
Ty UHTEepHeTa.

V/IK 341.43(470+571+476)
COOTHOIUEHUE HALIMOHAJ/IbHOM PETJIAMEHTALIUU
IIPABOBOI'O CTATYCA BEXKEHIIEB PECITYBJIMKU BEJIAPYCh
U POCCUVCKOH ®EJEPALIMUA

CviHosey /1.10., Yaanosuu I1.C.,, lllepcmobumos A.B.
Bbesopycckuli 2ocydapcmeeHHbIll IKOHOMUYeCKUll yHUgepcumem

OpHOM U3 ry06a/ibHbIX Npo6JieM, KOTOpas CYlLecCTByeT B MHPOBOM
co0011ecTBe, fAABJASIETCA MpoO6JeMa BBIHYKJIEHHOrO IMepeMelleHrusl HaceJleHus,
BbIHYKJIEHHOW Murpanuu. [IpobsemMa GexeHCTBa JOJed OTHOCUTCS K CaMbIM
OCTPBIM U3 TeX, C KOTOPbIMU Ha MPOTSIKEHUHX BCEU CBOEN UCTOPUH CTAJIKUBAETCS
Opranusanus O6beaMHeHHbIX Hanuil. B Halle BpeMsi 60JIbIIMHCTBO CTPaH MpPU-
HSJIM Psi, IPAaBOBbIX aKTOB, PerJiaMeHTUPYIOIUX MPAaBOBOM CTATyC OEXEHIIEB,
SMUTPAHTOB U MUT'PAHTOB.

B pamkax OOH 6b11a npuHsATa KoOHBeHIIMs 0 cTaTyce OeXeHlleB, KOTopasi
3aKpeIJisieT MOJIOXKEeHHE, COrJIaCHO KOTOPOMY CTaTyC OexeHlia He pacnpocTpa-
HSIeTCS Ha JIUL, KOTOpBIE:

1) coBepuIMJIM NpecTyIJIEeHHE MPOTUB MHUPA, BOEHHOE MPeCTyIJIeHUue WU
NpecTyIJieHrMe NPOTHUB YeJIOBEYHOCTU B ONpeZieIeHUH, JAHHOM 3TUM JesIHUSM B
MeXYHApPOJAHbIX aKTaX, COCTAaBJEHHbIX B IleJIsIX MPUHSATHSA MepP B OTHOLIEHUU
NO/J0OHBIX IPECTYIJIEHUH;

2) COBEpUIMJIM TSKKOE MPEeCTyNJeHHe HENOJUTHYECKOTO XapaKTepa BHe
CTpaHBbl, /laBllIel UM YOeXHIlle, U 10 TOT0 KaK OHU ObLIM ONYILEHbI B 3Ty CTPaHy
B Ka4yeCcTBe 0eXXeHIIEB;

3) BUHOBHBI B COBEPILIEHUHU JIETHUN, NPOTUBOPEYALUX L[eJISIM U NPUHIU-
naM Opranusanuu O6beiuHeHHbIX Hanui.

[IpoBesieM cpaBHUTE/IbHBIN aHA/IU3 NPABOBOr0O CTaTyca OeXeHIeB Ha OC-
HOBe 3aKoHoJaTesibcTBa Pecnnybsmkubenapyce u Poccurickont Pepepanum.

Pecnybsinka Benapych persiaMeHTUpyeT NpaBOBOM CTAaTyC OeKeHLeB MO-
cpeactBoM3akoHa «O nmpefoCcTaBJeHUM HHOCTPAHHBIM IpaXkJaHaM U JikiiaM 6e3
rpak/JaHCTBa CTaTyca OexeHlja, I0MOJHUTEJbHOM U BpeMEHHOU 3a1uThl B Pec-
ny6svke besapycb». B cooTBeTCTBUH cO CcT. 18 HOpMAaTHBHOIrO MPaBOro aKTa
«CTaTyc 6exeHlja MPe0CTaBASETC UHOCTPAaHHOMY I'PaXKJAaHUHY, HaXO 1 eMY-
cs1 Ha TeppuTopuu Pecny6sinku Besapych B cuJly BIlOJIHE 060CHOBAaHHBIX OMAaCEHUH



CTaThb XXEPTBOU Mpec/eJOBAHUN B TOCY[APCTBE I'PaKJaHCKON NPUHAAJEXKHOCTH
0 NPU3HAKYy pachbl, BEPOMCIOBEJAHUS, IPAXKAAHCTBA, HALMOHAJBbHOCTH, NpHU-
Ha/lJIeXKHOCTHU K OIpe/ieJIeHHOM COLlMa/IbHOM TpyIIle WU MNOJUTHYECKUX yOex-
JleHUH, KOTOPbIM He MOKET UJIU He KeJlaeT B CUJIy TaKUX ONaCEHUU N0JIb30BaThb-
sl 3alIMTOM 3TOr0 roCy/lapCTBa, UJM JIMIY 6€e3 rpaXk/laHCTBa, HAXOAsleMycs Ha
TeppuTopuu Pecny6snku besapych Bcie[CTBYMe YKa3aHHBIX OACEHUU, KOTOpOe
HEe MOXKET WJIU He KeJlaeT BEPHYTbhCS B FOCYJapCTBO MPEXXHEro 06bIYHOr0 MecTa
YKUTEeJIbCTBA B CUJIy TAaKHUX ONlaceHUn» [4].

HHocTpaH1Ly, X01aTalCTBYIOIIEMY O 3alUTe, OTKAa3bIBAETCH B NPEAOCTaB-
JIEHUH CTaTyca bexxeHLa, ecJu:

1. OTCYTCTBYIOT OCHOBaHUs [IJisl IPEeJOCTaBJIEHUs CTaTyca OeXeHI1a;

2. UHOCTpaHel, ocyx/JeH B Pecnybsuke Besnapych 3a coBeplieHue Ipe-
CTYIJIEHHUS, OTHECEHHOTO YTOJIOBHBIM KoJiekcoM Pecny6siuku Besnapych k KaTe-
TOPHU 0CO00 TSXKKUX, U CYIUMOCTDb He CHSTA WJIM He MoralleHa.

HUHocTpaH1y, X01aTalCTBYOIIEMY O 3alUTe, OTKA3bIBAETCS B NPeAOCTaB-
JIEHUH JIONOJIHUTEJNbHOM 3alUThI, €CJIU:

1. OTCYTCTBYIOT OCHOBaHHUSA AJis NpPeJOCTaBJIEeHUS JOMOJHUTEJNbHOU 3a-
IIUThI;

2. UHOCTpaHel, ocyx/JieH B Pecnyb6Jsinke Besapych 3a coBeplieHue Mpe-
CTYIJIEHUS, OTHECEHHOTO YTOJ0BHbIM KoJekcoM Pecnybsuku benapych k kaTe-
TOPHHU TSKKUX WM 0CO60 TSHKKHUX, U CYIMMOCTb He CHSITA UJIM He MoralleHa.

MHocTpaH1y, X0A4aTalCTBYIOILEMY O 3alllUTe, KPOME TOTO MOXKET ObITh OTKa-
3aHO B [IPe/IOCTABJIEHUH CTaTyca 6exkeH1a U (UJI1) IONOJTHUTEIbHOM 3al[UThI, €CJIH:

1. ycTaHOBJIEHBI OCHOBaHUS, NPeJyCMOTPEHHbIE YACTSIMU NEPBOM U BTO-
pOM CTaThbH 3;

2. NHOCTpaHel, UMeeT I'PaXKJAaHCTBO TPEThEro rocyjapcraa Jubo paspe-
HIeHWe Ha NOCTOSIHHOE KUTEJIbCTBO B TPEThEM I'OCYAAPCTBE, 3aLUTON KOTOPOTO
MOXEeT BOCI0JIb30BaThCH;

3. “HOCTpaHel npu6bbl1 B Pecny6sivky Besapych ¢ TeppuTOopuu TpeTben
6e301acHOM CTPaHHBI.

Tak,B cooTBeTCTBUHM C Y. 1 cT.1 PenepanbHoro 3akoHa Poccuiickont Pejne-
panuu « O 6exxeHLIax», 6exeHel — 3TO JIML0, KOTOPOe He SAABJSAETCSA rpaxkJaHUHOM
Poccuiickoit @enepaniud U KOTOPOe B CHJIY BIIOJIHE 06OCHOBAHHbBIX OMACEHUU
CTaTh KePTBOW Npec/eJ0OBaHUM MO MPU3HAKY pachbl, BEPOMCIIOBEJAHUS, Irpax-
JIAHCTBA, HAIMOHAJIbHOCTH, MPUHAJJIEXKHOCTA K OIpeJleJIEeHHOM COLMaJIbHOU
rpyIIe UM NOJUTUYECKUX YOeXKTEHUN HaX0AUTCS BHE CTPaHbl CBOEW IPaK/1aH-
CKOM NMPUHAAJIEKHOCTH U HE MOXKET I0JIb30BaThCs 3alMTON 3TOM CTPaHbl UJIU
He >KeJlaeT N0JIb30BaThbCs TaKOH 3al[MTON BCJEACTBHE TaKHUX OMACeHUM; UJIH, He
MMes OlNpe/ieJIeHHOT0 IPaXKJAaHCTBA U HAXO/sICb BHE CTPaHbl CBOEro MpeXHero
00OBIYHOTO MECTOXKUTEJbCTBA B pe3yJbTaTe MOA0OHBIX COObITHH, HE MOXET UJIH
He KeJIaeT BepHYTbCS B Hee BCJIeICTBUE TaKUX OMTACEHUH.

Ucxons u3 4.1 cT.50CHOBaHUAMMU [JIJ11 OTKa3a JIMIy B paCCMOTPEHUH X0/ a-
TalCTBa N0 CyLIeCTBY ABJISAOTCA CleAyIolie 00CTOSTEe/NbCTBA:

1) ecsiu B OTHOILIEHUHU JIULA BO3OYX/AE€HO YTOJIOBHOE /IeJI0 32 COBEpIIEHHE
npecTymieHus Ha Tepputopuu Poccuiickont @egepanuu;
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2) ecsi JiMIly paHee ObLJI0 OTKAa3aHO B IPU3HAHWUU OeXKeHIeM B CBSI3U C OT-
CYTCTBUEM OOCTOAITEJILCTB, NPeAyCMOTPEeHHBIX HacToAuMM PejepanbHbIM 3a-
KOHOM, [PU YCJ0BUHU, YTO 0OCTAaHOBKA B TOCyJlapCTBE €ro rpakJaHCKoOW MpUHa/-
JIEXKHOCTH (ero npeXHero 0ObIYHOTO MECTOKUTEbCTBA) CO AHSA MOJYYEHUS OT-
Kasa U /10 JIHSI T0Ja4y HOBOT'O XO/1aTallCTBA He U3MEHMJIACh;

3) ecay JIML0 MOJIYYUJIO 0OOCHOBAHHBIA OTKa3 B NPU3HAHUU OexKeHLEM B
JIIO60M M3 rocyAapcTB, npucoeguHuBInxcsA K KouBeHnuu OpraHusanuu 06b-
eavHeHHbIXx Hauuit 1951 roga o cratyce 6exxeHneB U (uau) k [Ipotokony 1967
rojia, KacamwlleMycsi ctaTyca 6exeHIeB, PU YCJOBUH, YTO MPaBOBble HOPMbI
NpU3HaHUA OexXeHleM B JTaHHOM rocy/ZlapCTBe He POTUBOpeYaT 3aKOHOAATe N b-
ctBy Poccuiickou @epepanuy;

4) Ha/M4Me y JIMIA TPaXKJaHCTBA TPETHETO TOCYapCTBa, 3allUTOM KOTOPOIo
JIMII0 MOXKET BOCI0JIb30BaThCS, MJIU NpaBa HA MpeObIBaHWE HAa 3aKOHHOM OCHOBaHUM
Ha TEPPUTOPUHU TPETbEro roCyJlapCTBa MPU OTCYTCTBUM OOOCHOBAHHBIX OMACEHUU
CTaTh EPTBOM MpecyelOBAaHUNA B TPETbEM TOCYJlapCTBE MO OOCTOSATE/NbCTBAM,
npe/lyCMOTPEHHBIM NOAMYHKTOM 1 nyHkTa 1 cTaThi 1;

5) ecsu JIML0 NPUOLIJIO U3 UHOCTPAHHOTO IOCYAapCTBa, HA TEPPUTOPHUHU
KOTOPOI'0 UMeJI0O BO3MOXXHOCTb ObITh IPU3HAHHBIM O€XKEHIEM;

6) ec/iy JIMLO0 MOKUHYJIO TOCYZapCTBO CBOEH IpaklaHCKOU MpPUHA/JIEeX-
HOCTU (CBOEro MpeXHero OOBIYHOIO MECTOKHUTEJIbCTBA) He MO O0OCTOSATEJ b-
CTBaM, NMpPeAYCMOTPEHHbIM MOANYHKTOM 1 myHkTa 1 cTtaTbu 1, U He KeJjaeT
BO3BpalllaThCs B TOCYAAPCTBO CBOEUW TIpa)KAaHCKOU MPUHAJJIEXHOCTH (CBOero
NpeXHero OObIYHOTO MECTOXXUTEeJbCTBA) U3 OMaCeHUsl MOHECTH B COOTBET-
CTBUHU C 3aKOHO/IaTeJIbCTBOM JIaHHOTO IOCYyapCTBa HaKa3aHUe 3a He3aKOHHBIU
Bbl€3/] 3a Mpe/ieJibl ero TEPPUTOPUH MO0 32 COBEpPIIEHHOE B HEM UHOE MPaBo-
HapyuleHUe;

7) ecsu JIML0 ObLJIO BBIHYXK/IEHO HE3AKOHHO Iepeceyb ['ocyJapCTBEHHYIO
rpanuny Poccuiickoir @enepaniuu ¢ HamepeHHeM XOJaTalCTBOBATbh O NMpPH3HA-
HUU OEXeHIeEM U He 00paTHJIOCh C XOJ[aTalCTBOM B MOpPsJKe, MPeayCMOTpeH-
HOM NOANYHKTOM 3 yHKTa 1 cTaThi 4;

8) ecsin U0 OTKA3bIBAETCS COOOIIMTh CBeJleHUs 0 cebe U (KMau) 06 06-
CTOSITeJbCTBAX NPUOBITUS HA TeppuTopHio Poccuiickoit ®enepanuu;

9) ecay AMLO COCTOUT B OpaKe € rpakJaHKoOM (rpakgaHuHoM) Poccuii-
ckoil Pesepani ¥ B COOTBETCTBUM C 3aKOHOAaTeJibcTBOM Pocculickont @ene-
panuyd UMeeT BO3MOXKHOCTb MOJIYYUTh paspellleHWe Ha MOCTOSIHHOe MPOoXKHUBa-
HHUe Ha TeppUuTOpuU Poccuiickoit ®enepanuy;

10) ecsnu u10 yKe UMeeT paspellleHHe HAa NOCTOSHHOE MPOXXUBaHUe Ha
TeppuTopuu Poccuiickoit Pegepanuu.

[IpoaHa/in3rMpoBaB onpejesieHUe cTaTyca 6exeHna B GOpMyJIMpPOBKe CTa-
TbU 6EJI0PYCCKOTO M POCCUHCKOTO 3aKOHOAATEJbCTBAMOXKHO CKa3aTb, YTO CO-
Jlep>kaHde JaHHbIX HOPM HMEKT OJWHAKOBBIA CMbICA U 3HAYeHHE U MOTYT
NpeJoCTaBJAATbCA TpaXkJaHaM Jil0O60To TrocyZapcTBa, HE3aBUCHMMO OT HalUo-
HaJIbHOW, PEJIMTUO3HOMW ¥ PAacOBOM NPHUHA/JIEKHOCTH.

Takum o6bpa3oM, mpoaHa/JM3UPOBAB TEKYIlee HALMOHAJbHOE 3aKOHO/a-
TeJIbCTBO T'OCYyapCTB, MOXKHO CZIeJIaTh BBIBOJ, O TOM, UTO PABOBOU CTATyC GEXKEH-



I[eB CKJIaJibIBaeTCs W3 KOMILJIEKCA CleluasbHbIX MpPaB, MpeaoCTaBJseMbIX HC-
KJIIOUYUTENbHO BbIHYK/IEHHBIM IepecesieHI[aM 3aKOHO/IaTeJIbCTBOM JJaHHBIX T'OC-
yaapcTB. [IpaBoBoi#l cTaTyc 6exxeHIla IpeJCcTaB/sieT cCOH60M creluaabHbIi CTATYC
dbu3nvecKUxX JIUI, U COOTHOCUTCS C OCHOBAMHU NMPABOBOrO CTATyca 4yeJioBeKa U
rpak/JlaHMHa, KaKk 0COOEHHOEe C 06IIMM, a CO CTaTyCaMu UHbIX GU3IUYECKUX JIUI]
KaK 4aCTH OJJHOTO I[eJIO0TO0.

B cBfI3W ¢ 3TUM, JIMI0, HAPYIIMBIIEee TMpaBuJa MepecedyeHus rocyjap-
CTBEHHOM T'paHHIIbl 0CBOOOXK/JAeTCs OT OTBETCTBEHHOCTH, a 3TO MOXET BcCer/a
C/IY>KUTb YHHUBEPCAJbHBIM CIIOCOOG0OM OCBOOOX/AEHHUS OT MOHECEeHUs] HaKa3aHus,
TO T0JIaTaeM IieJlecC000pa3HbIM B CJy4ae OTCYTCTBHS JI0Ka3aTeJbCTB HA IPaBO
noJiydeHusl ctaTyca 6exeHlja, IpeJycCMOTPeTbh HOPMY BO3MOXXHOCTb JIMIIEHUS
npaBa JIaHHOTO JIMIA B AaJibHEUIIeM M0JIb30BaThCsl 3al[UTON JAHHOrO rocyaap-
CTBAa U O YBEJIUUEHUU a/[]MUHUCTPATUBHOTO B3bICKAaHUS B JIBYyKpPaTHOM pasMmepe
3a HE3aKOHHOe MepecevyeHue rocy1apCcTBeHHOW IPaHHIIbI.
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INTPOBJIEMbI COOTHOIIEHHUA HOPM BEJIOPYCCKOI'O YT'OJIOBHOI'O ITPABA
U MEXAYHAPOJAHOTI'O YI'OJIOBHOI'O ITPABA

Yexosckas B.A., lllepcmo6bumos A.B.
Besopycckuli 2ocydapcmeeHHblll 3KOHOMUYECKUll yHU8epcumem

B HacTosillee BpeMsi He TepsieT CBOEH aKTYaJIbHOCTU Mpo6JieMa COOTHO-
IIEHUST MEX/JyHapOoJHOT0 YroJIOBHOTO MMpaBa M HAIlMOHAJbHOTO YTrOJIOBHOTO
NpaBa, BCJEACTBHE Yero BOSHUKAET BOMPOC, MOXKHO JIM pacCMaTPUBATh MEXY-
Hapo/IHble JIOTOBOPbI KaK 6ecCriOpHble HCTOYHUKU HAIlMOHAJIbHOT'O YTOJIOBHOTO
npasa.

He BbI3bIBaeT COMHEHHH aBTOHOMHOIO CYIIeCTBOBAaHHUS JIBYX BUOB Ipa-
BOBBIX CUCTEM — MEXAYHAPOJAHOTO My6JUYHOr0 paBa U BHYTPEHHETO MpaBa rocy-
JlapCcTBa. JTO paBHOINpPaBHbIE, CAMOCTOSITE/IbHbIE HOPUAUYECKUE sIBJIEHUS, Cylle-
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CTBYIOLME He3aBUCUMO Jpyr OT Zpyra, TeM He MeHee, HaX0AlHecs B [I0CTOSH-
HOM B3aMMO/JIeCTBHUU. MexyHapoiHOe U HallMOHAaJbHOE NIPaBO UMEIOT o6Lve
4YepThl, IPUCYLIMe UM KaK CUCTeMaM IpaBa — OHU NpPeJCTaBJISAT CO60U COBO-
KYITHOCTb HOPUAUYECKHUX NPUHLIHUIIOB U HOPM, 0043aTeJIbHBIX [JI1 CYO'beKTOB
IpaBUJI MOBeJEHHUs, BBINIOJIHEHHE KOTOPBIX MOXET HOCUTb NPUHYJUTEJbHbIN
XapakTep. BHyTpUrocygapcTBeHHOe NpaBo NPU3BaHO, B NIEPBYI0 04Yepe/b, pery-
JINPOBaTb OTHOILEHUS MeX/y CyO'beKTaMU, KOTOpble HAXOAATCH Ha TEPPUTOPUHU
JIAHHOT'O TOCyJapCTBa. ITU OTHOLUIEHUS, KaK [paBUJIO, OTPAaHUYUBAIOTCA NIpeje-
JIJAMU TOCYyZIapCTBEHHOW TEpPPUTOPHUM M paMKaMU BHYTPEHHEU KOMIIeTEHIHH.
MexayHapoiHOe NpaBo, HAIIPOTHUB, perjaMeHTUPyeT B3aUMOOTHOLIEHUS CY0'b-
€KTOB MEeX/yHapOJHOTO IpaBa — roCyZapCTB, MeXAYHAPOAHbIX OpraHU3alvH,
roCyZlapCTBEHHO-NIOZ00HBIX 00Pa30BaHUN U, B HEKOTOPBIX C/1y4Yasax, OTHOLIEHUS
c yyactueM QU3MUYECKUX U HOPUANYECKUX Jull. OJHAKO KOHLEeNUs rocno/cTBa
IpaBa lpeJycMaTpyUBaeT IPU3HaHHWE BCEMU roCyZlapCTBAMU BEPXOBEHCTBA MeX-
JlyHapOAHOTO0 MpaBa B 001el cucTeMe npasa.

Kak usBectHo, KoHctuTynua Pecny6svku besapych 06/1aiaeT Bbicuiel
IOpUJUYECKON CUJIOH, YTO CJeyeT U3 nmoJiokeHUd cT. 7 OcHOBHOro 3akoHa [2].
CsiefoBaTesIbHO, BCe MHble aKTbl Ha TEPPUTOPHUU peClyOJMKHU JOJKHBI OBITh
NpUHATHI B cooTBeTCcTBUE ¢ KoHcTUTynMen. CTaTbéM 8 e 3aKpenseHo, 4To roc-
YAAPCTBO MpPU3HAET NPUOPUTET OOLeNPU3HAHHBIX NIPUHLUIIOB MeXAYHAPOJHO-
ro npaBa U obecneyWBaeT COOTBETCTBUE MM 3aKOHOJATeJsbCTBa. [losioxkeHUs
Yro/s10BHOr0 KOJZleKca pacCllMpUv JAaHHYI HOpPMY, Ollpe/ie/IMB, YTO YTOJIOBHBIM
Kozekc Pecnybsiiku Benapycb oCHOBbIBaeTcCs,, B TOM 4YMCJie, Ha 00lleNpU3HaH-
HBIX MPUHUMIAX U HOPMax MexayHapoAHoro npasa [4]. CT.1 YroJoBHOro Kozek-
ca Pecny6siniku Besapych Takxe 3aKpenuJia, 4TO JJaHHbIA HOPMAaTUBHBIN paBo-
BOM aKT AABJIAETCA €AUHCTBEHHBIM yrOJIOBHBIM 3aKOHOM, [eUCTBYIOLIUM Ha Tep-
putopuu Pecny6siniku Benapycb. HoBble 3akoHBI, IpelycMaTpUBaIOLU€e YTOJI0B-
HY!0 OTBETCTBEHHOCTbD, NO/IJIeXaT BK/IYEeHHUIO B YrosoBHbIN Kogekc Pecny61u-
ku benapyce.

OcHOBHbIE COCTaBbl MeX/YHApPOAHBIX NpPeCTyIJIeHUH cojepkaTtcsd B Cta-
TyTe MeXZyHapoJHOTO yroJoBHOro cyna - PumckoMm cratyTte. OHaKo He Bce
NpecTyIlJIeHUd, NIpU3HaBaeMble TAaKOBbIMH, HAILJIM 3aKpellJieHWe B 3aKOHO/a-
TeJibcTBe Pecny6siiku Besapych. 3To 06'bsicHsieTcs Hey4yacTheM Pecny6Jinku
Benapych B PuMmckom cratyTte 1998 r. 'ocyaapcTtBo He noanucaso Ctatyt Mex-
JIYyHapOJHOI'0 YroJIOBHOTO Cy/a, CJe[0BaTe/JibHO, U He 0653aHO obecreynBaThb
COOTBETCTBME CBOEro 3aKOHOAATeJbCTBa JJAHHOMY MeX/AyHAapOJAHOMY JLOTOBOpY.
O4eBHUAHBIM CTAHOBUTCA BOIPOC, KAKMM 00pa3oM B TAKOM CJiydae OCYILeCTBJIA-
eTcs NpUBJIeYeHHe K OTBETCTBEHHOCTH 3a IpecTyIllJIeHWe, IpU3HaBaeMoe TaKo-
BbIM MeXyHapOJHbIM NIPaBOM, OHAKO OTCYTCTBYIOIIMM B YrosoBHOM Kozekce
Pecnybsiuku Benapycs? Hanpumep, CtatyT MexyHapoJHOTO yroJIOBHOTO Cyza
YCTaHOBUJI OTBETCTBEHHOCTD 3a PECTYIJIeHHUS IPOTUB YeJI0BeYHOCTH. [loHATHE
«MPECTyIJIeHUs1 TPOTUB YeJIOBEYHOCTHU» BKJIIOYAET B cebsl, B TOM YHUCIIE, AENop-
TallMI0 WJIM HACUJIbCTBEHHOE NlepeMellleHUue HaceJleHUsl, KOTOpble olpejeseHbl
KaK HaCUJbCTBEHHOEe IepeMellleHre JIUL, O0JBEePTIIUXCS BbICEJEHUI0 WU UHBIM
IPUHYAWTEJNbHBIM JeMCTBUAM, U3 palOHa, B KOTOPOM OHH 3aKOHHO IPEeOLIBAIOT, B OT-
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CYTCTBUE OCHOBAHUM, [0MYCKaeMbIX MeX/AYHapoAHbIM NpaBoM [3]. /laHHBIH co-
CTaB MpEeCTYIJIEHUSl He MpPeAyCMOTPeH YTOJ0BHbIM KojaekcoM Pecny6svku Be-
JIapyCh, OJHAKO M3-3a OTCYTCTBHUS TAKOM HOPMBbI B HALlMOHAJIBHOM 3aKOHOJA-
TeJbCTBe, JlaHHble JEWCTBUA He IepecTalT NPU3HABATbCA NPECTYNHBIMUA Ha
MeX/yHapO/JJHOM YpOBHe.

Heob6xoauMo nmoayepkHyTh, 4TO MexAyHapoJHBIA YTOJIOBHBIU CyJ Aeil-
CTByeT TOJIbKO B CJIy4ae, eCJIM roCyZlapCTBO, HA TEPPUTOPUM KOTOPOTO CoBeplle-
HO NpecTyIlJIeHUue UM IPaXJAaHUHOM KOTOPOro ABJISAETCA IPEeCTYIIHUK, He XKeJia-
eT Wid (GaKTUYeCKM He MOXeT OCyLleCTBUTb paccjeZjoBaHUE W BbIJBU-
HYTb 00OBMHEHHE. JTa CUCTEMA, TaK Ha3blBaeMasi CUCTeMa KOMILJIEMEHTApPHOCTHU
(ZOMOJTHUTENBHOCTH), OCTaBJIsIET FOCYJapCTBaM NEpPBUYHYI0 OTBETCTBEHHOCTb
paccyieJoBaHUSA Y BbI/IBU>KEHUS 0OBUHEHUM MO0 MEX/yHAapOAHbIM NPeCTyIJIeHU-
aM. OHAaKO B TOM cCJy4ae, eCc/ld rpaxJaHuH Pecny6svku Besapych coBepiut
npecrynJeHuve, 3akpemseHHoe B Ctatyte MexAyHapoJHOr0 yroJIOBHOrO Cy/a,
OJlHAaKO OTCyTcTBywllee B YrosoBHoM Kopekce Pecny6siviku Benapych, oH He
IIOHEeCeT OTBETCTBEHHOCTH, TaK KaK BO-INEPBbIX, IPAaBOOXPAaHUTEJIbHbIE OpTaHbl
He CMOTYT IpeAbSIBUTh eMy 0OBUHEHHE B CUJy IpuHIMna nullumcrimensinelege,
a BO-BTOPBIX, BbIATh CBOEro paXkJaHWHA /Jis NPpUBJIEYeHUS K OTBETCTBEHHO-
CTU MeX/J[yHapOJHBbIM OPraHOM rocyZlapCTBO He MMeeT npasa B cuay cT. 10 Kon-
ctutyuuu Pecny6sikyn Besapych -rpax/JjaHUH He MOXET OBbITh BbIJJaH HHO-
CTPaHHOMY I'OCYZApCTBY, €CJIM UHOE He NMPeAyCMOTPEHO MeXAYHAapOAHBbIMHU [10-
roBopamMu Pecny6sanku benapych. CTaTbss 89 KoHBeHIIMM 0 TpaBOBOW MOMOIIU U
IIPaBOBbIX OTHOIIEHUAX 10 TPAXKJAAHCKUM, CEMEeMHBIM U yroJ0BHbIM AenaM2002
I. NOATBepJuJia BbllleyKa3aHHOE KOHCTUTYLMOHHOEe II0JIOKEHHME:BblJlaya He
NPOU3BOJUTCH, €CJIN JIMIO0, BblJa4ya KOTOPOr0 3anpallvBaeTcs, ABJASeTCHd rpax-
JlTaHMHOM 3arnpaiuuBaeMoi /loroBapuBatolieiics CToponsl [1]. B fjaHHOM caydae
HabJl0/jaeTcsl HapylleHWe NPUHLMIA HEOTBPAaTUMOCTU OTBETCTBEHHOCTH, 3a-
KpenJieHHOTO B 4. 4 cT. 3 YroJsioBHOro kojiekca Pecnny6sinku benapyce.

TakuM 06pa3oM, MOXKHO cZiesIaTh BbIBOJ, O TOM, UYTO yrOJIOBHOE 3aKOHO/a-
TeJibcTBO Pecny6/ivku Benapych fjonyckaeT NpUOPUTET CBOMX HOPM HaJl MeX-
JlyHapOoAHbIM NpaBoM. Ha Ha B3rJisiji, rocyjapcTBy HeO6X0AMMO paTUPULIHUPO-
BaTb PumMckui cratyt MexyHapoAHOIro yroJIOBHOrO CyJa C LieJIbl0 COOTBET-
CTBHS HALlUOHAJIbHOTO 3aKOHO/|aTe/IbCTBA MEXAYHAPOJHbIM CTaHAApTaM B cde-
pe YyroJIoBHOTO IpaBa, a MMEHHO B HAJIMYMU IOJHOTO CIUCKA NPECTYIJIEHUH,
NpU3HABaeMbIX MeXAYHapOJHbIM coobuiecTBOM. Kak oTMeudasioch paHee, Mex-
JlyHapO/JIHbIX YTOJIOBHBIN CyJ, IPU3BaH 0b6ecreyuBaTh MUPONOPSAJ0K, B KOTOPOM
rocyZiapctsa OyAyT yBaKaTb HOPMBbI M JJOTOBOPBI, KOTOPbIe OBLIW MOJMUCAHBI
MMH Ha JJ0O0pOBOJIbHOU OCHOBE, BCJEACTBUE Yero cob6J/0[leHhe HOPM JAaHHOTO
CTaTyTa OyZeT CocoOOCTBOBATh Pa3BUTUIO BCEU Yesi0BeYeCKON UBUIU3ALAH.
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CEKIIHNA 3
AKTYAJIbHBIE NTPOBJIEMbI MEKAYHAPOAHOTO
YACTHOTIO ITPABA

YK 347.51
HENPEJAOTBPATUMOCTbD MOJIEXKAIIUX BO3MEILIEHUIO YEBITKOB

Aedeesa T.B., 'odyHos B.H.
benopycckull 2cocydapcmeeHHblll yHU8epcumem

B ycioBUsiX npoosnKarlleincss MHTerpaluyu 1 YHUQUKALUU COBPEMEHHbIX
IPaBOBBIX CUCTEM, NpeAcTosALasa pepopMa IrpakIaHCKOro 3aKOHO/laTeIbcTBa Pec-
nyosnku benapycb BO MHOIOM OpUEHTHMpPOBAaHAa Ha NpHBeJlEHHE OTeYeCTBEHHBIX
MPaBOBbIX UHCTUTYTOB U KOHCTPYKLMU B COOTBETCTBHUE C OINpe/eJIeHHbIMA CTaH-
JlapTaMM, BbIpaOOTAaHHbIMHU 3apyOeKHOU M MeXAYHAapOJHOW MPAaKTUKOW peryJsiv-
POBaHUS YACTHbIX OTHOUIEHUH. [IpUMEeHUTENILHO K OTBETCTBEHHOCTU B dopme
BO3MeIlleHUS YObITKOB OJJMH U3 TaKUX CTAaHJAPTOB 3aK/II0YAETCS B HE0OX0JUMOCTHU
NpU3HaHUSI «Henpedomepamumocmu» MPUIMHEHHBIX PAaBOHAPYIlIEHUEM YObITKOB
B KayeCTBe IpeJesia OTBETCTBEHHOCTU JO/KHUKA Nepes; KpeJUTOPOM.

KpuTepuii «HenpeaoTBPAaTUMOCTU» MO/JIeXKAIUX BO3MELEHUIO YObITKOB
BOCIIPUHAT OOJIBIIMHCTBOM COBpPEMEHHbIX NpaBonopsAkoB (['epmanus, Utanus,
fAnonus u ap.), Haub6osiee 3HAYMMbIMUA aKTaMU YHUPUKALIUU MEXK/yHAPOHOTO
yacTHoro npaBa (cT. 7.4.8. [IpUHIIMIIOB MeXAyHApOJAHbIX KOMMepPUYECKUX JI0T0-
BopoB YHU/IPYA, cT. 77 Benckout konBeH1[KM OOH 0 goroBopax MexxayHapoaHON
Kymu-npogaxkku ToBapoB; cT. [I1.-3:705 MogesbHbIX NpaBUJ €BPONENCKOro
4acTHOTrO MpaBa; CT. 4.504 [[puHIMIIOB eBpONENCKOro A0roBopHOro npasa). Ero
CYTb 3aKJII0YaeTCs B TOM, YTO HE UCIOJIHUBIIASA 00513aTe/JIbCTBO CTOPOHA HE OT-
BeyaeT 3a yuiepb, IOHeCEHHbIM MOoTeprneBLIed CTOPOHON, B TOU Mepe, B KOTOPOU
yluiep6 MOr ObITb YMeHblIEH B pe3yJbTaTe Pa3yMHbIX JEWCTBUU MOTepreBilen
CTOpOHKI. [loBeseHue moTepreBllero OT NpPaBOHAPYLIEHUA KpeLUTOpa, TAaKUM
06pa3oM, He siBJsieTCs 6e3pa3/IMYHbIM [iJIl paBa U MOJIy4YaeT COOTBETCTBYIO-
LIYI0 OLleHKY. B 3apy0exxHOM NOKTpHUHE CylleCTBOBaHHWE KPpUTepUs «HeNpeLoTBpa-
TUMOCTU» OOBSICHAETCS C MO3ULUU HJEeW SKOHOMHUYECKOW ClpaBeJIMBOCTH, pac-
npejieJieHUs pUucKa, IpUIMHHOCTH [1, c. 65-70].

[losnaraeMm, 4TO paccMaTpuBaeMbli Mpeses OTBETCTBEHHOCTU €/iBa JIU HYX-
JlaeTcsi B 000CHOBAaHUU C TOYKU 3pPEHUsI Pa3yMHOro, J06pOCOBECTHOrO U CIpaBe/-
JIMBOTO TPaXIaHCKOT0 060p0Ta, MOCTPOEHHUE KOTOPOTO SIBJSIETCS Ba)KHEWIEH Iie-
JIbI0 TIPaBOBOr0 pery/jvdpoBaHus. OTpaxkeHHEM JaHHOW IeJU CJAYXUT MPaBuUJIO,
BKJ/IIOUeHHOe B NpoeKT 3akoHa Pecny6siriku benapych «O BHECeHUM U3MEHEHUH B
HeKOoTopble KoJeKcbl Pecniy6iiku beslapycb»: «IIpyd yCTaHOBJIEHUU U UCTIOJTHEHUHU
00413aTesIbCTBA CTOPOHBbI 00513aHbl AeWCTBOBATh JOOPOCOBECTHO, Pa3yMHO, yYUTHI-
Bas NpaBa U 3aKOHHble MHTepechl APyl Apyra, B3aUMHO OKa3blBasg He00X0JUMoOe
cofiecTBUE /IS UCIIOJIHEHUs 06s13aTesnbeTBa (1. 3 cT. 288 I'K)»[8].
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KpuTtuyecku oneHuBas AeicTBywy0 peaakuuio 4. 2 n. 1 ct. 375 'K, cuu-
TaeM, YTO coJep:Kallieecsl B HEM IPaBUJIO He MO3BOJISIET CYUTATh «HeNpeA0TBpa-
TUMOCTb» B KadeCTBe HIOPUAUYECKOr0 Npejesa MNOAJEXAIUX BO3MeIeHUHU
yOBITKOB. Bo-nepeblx, cy/, BlipaBe, a He 0093aH YMEHBIIUTb pa3Mep OTBETCTBEH-
HOCTH JJOJDKHUKA, €CJI KPeJUTOP YMBIIJIEHHO WUJIM 110 HEOCTOPOXXHOCTHU COJle -
CTBOBaJI YBeJIMUEHUID pa3Mepa yOBITKOB, IPUYUHEHHBIX HEWUCIIOJHEHUEM WU
HeHaJieXxaliM UCIOoJHEeHHeM 006513aTeIbCTBa, TMO0 He MPUHSJ pa3yMHbIX Mep
K UX YMeHblUIeHUI0. B0o-8Mmopbix, TOCKOJBKY IOPUANYECKUN TIpesiesl OTBETCTBEH-
HOCTHU B popMe BO3MelleHUs YObITKOB Ollpe/iesisieT ee 06'beM, caMa NI0CTaHOBKA
BONpoca 06 YMeHbIIEHUHU OTBETCTBEHHOCTH BBITJIAJUT HEKOPPEKTHO. B Tol Me-
pe, B KaKOM YOBbITKM KpPeJUTOpa MOTJIM ObITh YMEHbIIEHbl €r0 pa3yMHbIMU Jleii-
CTBUSIMHU, TpeOOBaHHE KPeAUTOpPA [JOKHO OBITh OTK/JIOHEHO.

OTMEeTHM TakXe, UTO M3-3a OTCYTCTBUS B IPaXKJAHCKOM 3aKOHOJATeJb-
CTBe HOPM, PacKpbIBAKIUX COJepKaHUe 00S3aHHOCTHU KpeAWTOpa MO NpejoT-
BpallleHUI0 (YMeHbIlIeHHI0) YOBITKOB OT MpaBOHApylIeHHUs, a TaKKe MaTeprasb-
HO-IIPaBOBbIE U MPOILeCCyaJbHO-NIPAaBOBbIE aCNeKThl yyeTa NpeJIpPUHATBIX WU
He NpeANpPUHATBIX KPeUTOPOM B CBSI3U C IPAaBOHApPYIlIEHUEM JeHCTBUH, Y CyOb-
eKTOB 00513aTeJIbCTBa OTCYTCTBYeT YeTKOe Mpe/CTaBJIeHHE O «HENpeJoTBpaTH-
MOCTU» KaK O KPUTEPHH, OoNpejessouieM 060beM OTBETCTBEHHOCTH B PpopMe
BO3MellleHUs YObITKOB.

Hy u koHe4yHO, popMHpOBaHUE MPABUJbHOTO BOCHPUSATUS 005S3aHHOCTHU
KpeAuTopa COAEeNCTBOBAaTh YMEHBIIEHUI0 BOSHUKAKUIMX MPU HapyLIeHUH 065-
3aTeJIbCTBA YOBITKOB 3aBUCHUT OT HAy4HOro OOOCHOBAHUS NPHUPOJAbI JAaHHOU
00513aHHOCTH.

Bomnpoc o 1e/ecoo6pa3sHOCTH BbIJIEJIEHUU B CTPYKTYpe 00513aTesIbCTBEH-
HOrO MpPaBOOTHOIIEHUS HapaBHE C MpaBaMU KpeguTopa U 00653aHHOCTSIMHU
JI0JDKHUKA ONpe/ie/IeHHbIX 00513aHHOCTeN KpeguTopa («kpedumopcKux 06513aH-
Hocmeli» )IBAsieTCS AUCKYCCUOHHBIM [3, c. 166-170; 4, c. 21-23; 5; 7, c 56-64].
CuuTast Takoe BblJleJIeHUE TEOPETHUYECKU U NMPAKTHYECKU OINpaBAaHHbIM (0co-
ObIM xapaKTep KpeJUTOPCKUX 00s3aHHOCTEN ompejiesisieT 0COOEHHOCTHU MPaBo-
BOT'0O peryJIMPOBaHUS UX MCIIOJHEHUS U NOCAeACTBUNA UX HEUCIIOJHEHUS ), T0J1a-
raeM, 4To 06513aHHOCTb KpeJuTOpa CO/leiCTBOBAaTh MUHMMU3ALUX HEOJIarONpHU-
ATHBIX NOCJeACTBUI NpaBOHapylleHUs, OyAydd NMposiBJeHUEM 00lleld 00s13aH-
HOCTH 106pPOCOBECTHOTO U pa3yMHOr0 NIOBE/IEHUS], MOKET ObITh OTHECEHA K YU C-
JIy KpeJUTOPCKUX: HaJIMuKe JaHHOW 06S3aHHOCTH He U3MEeHseT CTaTyC KpeJu-
TOpa KaK ynpaBOMOYEHHOW CTOPOHbI B 00513aTEJILCTBE; €€ UCIOJHEHUE HE0OXO0-
JIUMO B COOCTBEHHOM HHTEpece KpeAuTOopa, MOCKOJbKY CBSI3aHO C OCYLEeCTBJIe-
HUEM MpPUHAJJIeXalllero eMy NpaBa; HeUCIOJHEHHE KPeJUTOPCKON 00513aHHOCTHU
CONPOBOK/JAETCS ONpee/eHHbIMU HeGIaronpusTHbIMH MOCJIECTBUSMH AJIs1 Kpe-
JUTOpA.

[Ipy 2TOM 06513aHHOCTb KpeAUTOpa COAENCTBOBAaTh MUHUMH3ALUU HebJ1aro-
NPUATHBIX OCIE/ICTBUY IpaBOHAPYIIEHUS OTJIMYA0T HEKOTOPblE 0COOEHHOCTH. T0-
20a KaK HeWCIIOJIHEHUEe «OObIYHOM» KpeJAUTOPCKOW OOS3aHHOCTU CO3JaeT NpensT-
CTBUE JJIs1 UCIIOJIHEHUS 00513aTe/IbCTBA JIO/KHUKOM, U, KaK CJIeICTBUE, [e/IaeT He-
BO3MOXXHBIM peaIM3alHI0 KPeIUTOPOM TPeGOBaHH K JJO/DKHUKY, HAapylIeHHe paccMaT-
pUBaeMoi 00SI3aHHOCTU KpeAUTOpa MCKJIIOYAET YAOBJETBOPEHHE €ro TpeOOBaHUS K
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JIO/DKHUKY He NO0TOMY, YTO KpeJUTOp He 00ecreyu HOpMaJsibHbIM X0/, UCIIOJTHEHUS
0043aTe/IbCTBA 0JLDKHUKOM, a IOTOMY, YTO Y/I0BJIETBOPEHHE TPeOOBaHUS KpPegUTO-
pa B 3asiBJIEHHOM 00'beMe NPOTUBOPEUUT NPUHIMITY JOOPOCOBECTHOTO U Pa3yMHOI0
noBefieHus. /lasiee, HEUCTIOJIHEHHE KPEAUTOPCKOU 00513aHHOCTH, KaK MPaBUJIO, IIPO-
TUBOPEYUT UHTEpPecaM JI0/DKHUKA (Oy/y4r 3aHTepeCOBAaHHBIM B UCIIOJHEHUU 004-
3aTesIbCTBa NepeJ, KpeJUTOPOM, JO/DKHUK He MOXKET NMPUCTYNUTb K ero HCIOoJIHe-
HHI0), a IOTOMY MOXeT KBaJIM(PUIIMPOBATLCA KaK HapylLIallee MHTEPECh] J0/HKHU-
Ka nosezieHue (cM. cT. 377 I'K), Baekylee nprMeHeHHe K KpeJUTOPY Olpe/iesIeHHbIX
CaHKLUH, B TOM YMCJIe FPAXK/IaHCKON OTBETCTBEHHOCTH. B ciiy4ae »xe HeHCIIOJITHEHUSA
KpeAUTOPOM 00513aHHOCTH M0 MUHUMU3alM YOBITKOB HapyLIeHUe UHTepeca J0JK-
HUKa He NMPOMCXO/IUT, KaKUe-JIM00 CaHKLMM Ha KpeauTopa He Bo3sJsaratoTcs. Hampo-
TUB, HEOJIArONPUATHBIE NOCIE/CTBUSA JIOKAJIU3YIOTCS B MMYIIECTBEHHOU cdepe Kpe-
AuTopa. Y TOJIbKO MONBITKY KpeAUTOpa peajrn30BaTh CBOe IMPaBo 6e3 Co6JIt0ieHUs
npe/iesioB, Npejonpe/ie/IeHHbIX HapylUleHHUEM 006Cy»J1aeMOi 00513aHHOCTH, MOXKHO
CYUTAThb MPOTUBOIPABHBIM (T.€. COBEpILIEHHbIM MPOTUB MpPaBa U UHTepeca JI0JHKHU-
Ka) noBejieHUEeM B popMe 3j0ynoTpedieHus npaBoM (cT. 9 I'K), Baekyium oTkas B
3allMTe MpaBa. 3/10ynoTpeb/ieHre NMPaBOM BbIPAXKAaeTCsl B MCIOJIb30BaHUU OTBET-
CTBEHHOCTU B popMe BO3MellleHUsI YOBITKOB He [0 Ha3HAa4YeHHWI0, 2 UMEHHO, JJIs T10-
KPbITHUS Te€X UMYIIIECTBEHHBIX MOTEPb, KOTOPbIe MOTIJIM ObITh MPEeAOTBPAllleHbl WX
MHUHMMU3UPOBAHBI IEUCTBUSIMU CAMOT0 KpeAUTOpa.

WUTak, cobstoieHre KpeJUTOPOM 00513aHHOCTH, IPeyCMOTPEHHOH Y. 2. II.
1 ct. 375 'K, onpezensieT 06'beM OTBETCTBEHHOCTH [0J/KHUKA Mepes KpeAuTo-
poM. CaHKIIMOHHOE e MOoCJe[CTBUe HapylleHUsl JaHHOU 00513aHHOCTU 3aKJII0-
yaeTcsl B OTKa3e KpeJUTOpPY B YAOBJEeTBOPeHUH TPebOBaHHUSI O BO3MeEIEHUU
yOBITKOB B TOM 06beMe, B KOTOPOM YOBITKU MOIJIM OBbITb YMEHbIIEHbl WU
npeAoTBpalleHbl CAMUM KPEeAUTOPOM.

[lonaraeM, 4To B 1esiIX POPMUPOBAHUSA Y KpPeJUTOpPA YETKOr0 MpeJCcTaB-
JIEHUSI O COJiep:KaHuH, Npejesax, NoCaeJCTBUAX UCIOJHEHUS WM HEUCIOJIHEe-
HUSI 0GS3aHHOCTH COJEWCTBOBAaTb MHHMUMMU3ALUK HEOJArONPUATHBIX IOCJE[-
CTBUM NMpaBOHApYyLIEHUS1 B 3aKOHOJATEJIbCTBE JO/HKHbI HAUTH OTpakKeHHUe cJie-
AyIoLIYe M0JIOKEeHHUS.

06513aHHOCTb KpeJWUTOpa COAENCTBOBAaTb yMEHbLIEHUIO HebJaronpusT-
HbIX NOCJ€/ICTBUM IpaBOHApYILeHHUs1 BO3HUKAET Cpa3y MOCJe TOTo, Kak eMy CTa-
JIO U3BECTHO O HEBO3MOXXHOCTH HUCHOJIHEHUS] WU 3aTPyJHEHUU B UCIIOJHEHUU
006513aTe/IbCTBA JAO/KHUKOM (Hanmpumep, JOPKHUK 3apaHee YBeJOMUJ KpeJguTo-
pa 0 TOM, YTO 06513aTEJIbCTBO HE OYAET UCIIOJIHEHO B CPOK), U CYyLIECTBYET /10 TEX
0P, IOKa KpeJUTOP MOKET 0Ka3blBaTh BJAUSIHUE HA BO3SHUKIIYIO CUTYALUIO.

KpenuTop 06s3aH npeAnpUHSATH JIMIb T€ MEPbI, KOTOPbIE SBJSITCS pa-
3YMHBIMM B CJIOXKUBIIMXCS 06CTOSATENbCTBaX. OCHOBOM /1J1s1 UX OLlEHKH BBICTYIIA-
eT NPUHSATBHIN B rpakJaHCKOM MpaBe «abCTpaKTHBIM MacuITab» 0XUJaeMOoro oT
COOTBETCTBYIOIEN IPYNIbl yYYaCTHUKOB I'PaXKJaHCKOTo 060poTa noseaeHus. [1o-
c/leHUNA MOKeT (POpPMHUPOBATHCS HAa OCHOBE HOPMATHMBHBIX NMPAaBOBBIX AKTOB
(cM., Hamp. cT. 368, 1. 1, 1. 2 cT. 494 I'K), 06b14aeB Jje10BOro 060pOTa, ONpPeAesTh-
csl 0OBIYHO MpeAbsiBAsiEMbIMU TpeGoBaHUsMU. OJHAKO, MpUHUMAas BO BHUMaHHUe
BBIHYKJIEHHBIH XapaKTep MOJIOXKeHUs] KpeJUTOpa NPH HapylleHUH 06513aTe/IbCTBa
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JIOJDKHUKOM, ObLJIO Obl HeCHpaBe/JJIMBO HE YYUTHIBATb OCOOEHHOCTU €ro KOH-
KPETHOTO MO0JIOKeHUSA (KKOHKpeTHbIM MacluTab moBefieHUsI»). Pa3yMHble Mephl
10 Mpe0TBPaLIeHUI0 (YMEHbIIEHHNIO) YOBITKOB 10/KHBI OBITh JJOCTYIHBIMU JJ15
KpeJuTopa M He CO3/aBaThb [Jisl HEro 4ype3MepHbIX 3aTpyJHEeHUH (Hampumep,
npeAnoJaraTb MCIO0Jb30BaHUE UMEWIIUXCA Y KpeJUuTopa PUHAHCOBBIX, ChIpbe-
BbIX, TPAHCIIOPTHBIX pe3epPBOB, He MPENATCTBOBATb WCIOJHEHUIO KPeAUTOPOM
JIpyrux 0053aTeJIbCTB). B TO e BpeMs, HET OCHOBAaHUM He YYUThIBAaTb 0COObIE
BO3MOXXHOCTH, KOTOPBIMU KpeJUTOp pacnoJaraj, Ho He BOCIOJIb30BaJICAd [JJif
yMEeHbIIIeHUS] yObITKOB.

PasyMHbIe pacxo/ibl, NIpOM3BeJleHHbIE KPEJAUTOPOM B LieJIIX MUHUMHU3UPO-
BaTb YOBITKU OT IPaBOHApPYLUEHHS, IOAJIeXaT KOMIIEHC AU Jo/LKHUKOM. Cpa-
Be/IJIMBOCTb TpebyeT, YTOOBI pa3yMHble pacxo/bl ObLJIM BO3MelleHbl, HE3aBUCH-
MO OT TOTO, JOCTUT KpeJUTOP KeJaeMOoro pe3yJbTaTa Uiy HeT.

Cyn, 06s13aH 0TKa3aTb KPeAUTOPY BO B3bICKAHWU YOBITKOB, KOTOpblE MOT-
JI1 ObITh NMpeJOoTBpPalleHbl UM yMeHbIIEHbl B pe3y/JbTaTe ero pa3yMHbIX JAei-
CTBUH, OCKOJIbKY pedb UJEeT O COOJII0IEHUU T'PaHUIlbl, 32 peJieilaMu KOTOPOH
yOBITKU KpeJUTOPY HE BO3MEIAIOTCH.

OTkasbiBass KpeAUTOPYy B Y/OBJIETBOPEHUU TpPeOOBAHHUS O BO3MEIEHUU
yOBITKOB MO YKa3aHHOMY OCHOBAHMIO, CY/, JOJKEH PYKOBOJICTBOBAThCS HE CTele-
HbIO BUHBI KPEJUTOPa, a pacieToM, U3 KOTOPOTO CJlIeAyeT, HACKOJIbKO YOBITKH Kpe-
JIUTOpPA MOTJIM ObITh YMeHbLIEHbI 110 CPABHEHHUIO C TEMH, KOTOpPbIE ObLIU NPebsiB-
JIEHbI KO B3bICKaHUIO. B oT/iMuKe OT cuTyanuy, npeaycMoTpeHHou 4. 1 n. 1 ct. 375
['K («cMmeliaHHasi OTBETCTBEHHOCTb»), YMbICEJ U HEOCTOPOXXHOCTb KpeAUTOpa B
koHTeKcTe 4. 2 1. 1 cT. 375 'K BbiCcTynaroT He MEPUJIOM CHUXKEHHSI OTBETCTBEHHO-
CTHU [JO/LKHHUKA, 8 YCJIOBUSAMHY, IIPU KOTOPBIX JJOMYCKAeTCs TAKOE CHUXKEHHUE.

[locko/IbKy pa3yMHOCTb M JJOOPOCOBECTHOCTb CyO'BEKTOB I'PaXK/JAaHCKOTO
npasa npegmnoJsiaraetcs (cT. 2, . 4 cT. 9 I'K), MMeHHO JIO/DKHUK J0/KEH 10Ka3aTh,
YTO KpeJUTOp He NPUHSJ pa3yMHBIX Mep JJisl YyMeHbllIeHUs YObITKOB. BMecTe
TeM, B JIMTEPAType OTCYTCTBYET €AUHCTBO B3IJ/IAZ0B 10 BOIIPOCY O pacnpepesie-
HUU OpeMeHU J0Ka3biBaHUSA paKTa «HeNmpeaoTBpaTUMOCTU» [2, c. 647; 6, c. 73-
75; 11, c. 60]. [ToguepkHeM, cyliecTByeT NpUHLMIIKAIbHAA pa3HULA, pacCMaTpU-
BaTh «HENpPEJOTBPAaTUMOCTb» B KayeCcTBe 00513aTeJIbHOTO 3JIEeMEHTa Jl0Ka3bIBa-
e€MOU KpeAWTOpPOM NPHUYMUHHOMN CBA3U WJM KaK OOGCTOSITENbCTBO, HAa KOTOpOeE
CChLIAeTCs AOJ/DKHUK B IesiIX 0OOCHOBaHHUS 3JIOYNOTPeOJIeHUSI KpeJUTOPOM
NpUHA/JJIeKallUM eMy IpaBoM. B mepBoM ciydae A0Ka3aHHOCTb KpPeAUTOPOM
dakTa «HenpeAO0TBPATUMOCTU» SIBJISIETCH YCJIOBUEM Y/IOBJIETBOPEHHUS 3asIBJIEH-
HOT'O UM TpebO0BaHMA, BO BTOPOM JI0Ka3aHHOCTb JJO/PKHUKOM (paKTa HENPUHATUSA
KpeJUTOPOM Mep MO YMEHBIIEHUIO YOBITKOB BeJIET K 0TKA3y KpeJUTOpY B 3alU-
Te MpaBa Ha Bo3MellleHUe yObITKOB. CorsiacHO m. 5 moctaHoBJieHUs [lineHyma
BepxoBHoro Cyaa Pocculickoit ®enepanuu ot 24 mapta 2016 1. N 7 «O npume-
HEHUHU CylaMHu HeKOoTopbIxX nosoxeHu 'K PO 06 oTBeTcTBEHHOCTH 3a Hapylue-
HUe 00513aTeJIbCTB» JIO/DKHUK BIpaBe NPebsBUTh BO3PaXKEHUS] OTHOCUTEJbHO
pa3Mepa NPUYUHEHHBIX KPeJUTOPOM YOBITKOB, M IPEACTABUTD J0Ka3aTeJbCTBa,
YTO KpeAUTOP MOT YMEHBLIUTb TaKUe YOBITKH, HO HE MPUHSJ /i1 3TOT0 pa3yM-
HbIX Mep (cT. 404 T'K PO) [9].
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C y4yeTOM BBIIIEN3/I0KEHHOTO, NPe/JIaraeTcsl UCKJAIUYUTh 4YacTh 2 MyHKTa
2 u3 cT. 375 'K v fonosHuTs cT. 364 'K nyHKTOM c/ieyI0lero coaepKaHus:

«/JosicHUK HE Hecem omeemcmaeeHHOCMU 3a yobimKu 8 moll Mepe, 8 Kakoll
Kpedumop codelicmgeosasl ygeau4eHurd pasmepa yoblmKog ujau He NPUHSAA pa3yM-
HbIX Mep K UX YMeHbUW EeHUH.

0O6s13aHHOCMb Kpedumopa codelicmeogamb npedomepawjeHuro (YMmeHbule-
HU) y6bIMKO8 0M NPA8oOHAPYWeHUs1 803HUKAem C MOMeHMa, Kak emy cmaso us-
8€CMHO 0 MOM, YUMo 0653ame/bCmM80 HAPYWEHO UJAU MOXHCem b6blMb HAPYUWEHO
00AHCHUKOM.

Kpedumop umeem npaso Ha 8o3meujeHuUEe pa3yMHbIX pacxo008, NOHECEHHbIX
UM NpuU NONbIMKAX YMEHbW UMb yujepo.

[Ipunsimue Kpedumopom paszyMHbIX Mep no npedomepawjeHuro (yMeHvuie-
HUH) y6bimko8 npednosiazaemcsi, NOKa 00AHCHUK He doKaxcem 06pamHoey.

B 3aksitoueHre OTMETHUM, UTO HajJjlexalllee HOpMaTHBHOE 3aKpelJeHue 1
WCII0JIb30BaHUE HA MPAKTHKe KPUTEPUS «HENMPeAOTBPATUMOCTHU» IMOJJIeXKaAL[AX
BO3MEIIIEHUI0 YOBITKOB Oy/leT CIO0COOCTBOBATh peasM3aluy NpUHIUIIA KOMIIEH-
callMi Ha OCHOBE Pa3yMHbIX U CIPaBeJIMBbIX Haya/l IPaXKJaHCKO-IIPaBOBOTO pe-
TyYJIMPOBaHMUS.
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YAK 347.736:341
INPEHEAEHTBI TPAHCTPAHUYHbBIX BAHKPOTCTB

bapwilues B.A.
Bumebckuli zocydapcmeeHHblll yHusepcumem umeHu I[1.M. Maweposa

CaMoe M3BeCTHOe B HOBellllell HCTOpUU Poccun 6aHKPOTCTBO — 3TO OGaHK-
potcTBOo HepTsAHON koMnaHUU «HOKOC», 0CHOBHBIM BJ1aJie/ibllEM KOTOPOU ObLI
M. XogopkoBckuii. HK «lOKOC» sBsisiiack ogHOM U3 KpyNnHeHIUX HedpTe 00bI-
BalOLMX KOMNaHUM Poccuu no o6béMaM peasnsaluy NpoAyKLvU. B mepuopn c
1995 no 2005 ros oHa HEM3MEHHO BXO/WJa B 4yKca0 10 KpymHEeHIUX KOMIIaHUN
Poccuu. C momeHTa co3ganuda B 1992 roay komnanua «lOKOC» koHTposimpoBa-
Jlacb TOCY1apCTBOM, HO B JieKabpe 1995 roja B pe3y/ibTaTe 3aJ0TOBbIX ayKI[HO-
HOB KOMIIaHUA Iepella U3-110J KOHTPOJIS TOCyZapCcTBa NoJ KOHTPOJIb GpUHAH-
coBod rpynnbl «MeHaTen», npruHazaexaBuel Muxauay XomopkoBckomy. [Ipu
npuobpeteHun «MeHaTenoMm» HepTsasHOU kKomnaHuu «HOkoc» eé onenund B 350
MJIH. 10JIJIAPOB, XOTH 4Yepe3 8 MecsAleB ee pbIHOYHAA KallWTa/NU3aLUd yXKe COo-
CTaBJIsLJIa OKOJIO 6,2 MJIPA,. 0JIJIApOB, T.€. CTOUMOCTb KOMIIAHUU BbIPOCJIA TOYTHU
B JBaJilaTh pas3, 4YTO CBUJETEJbCTBYET O 3aHUKEHHOW CTOMMOCTH KOMIAHHUHU
IpyU Mnepexojie OT TOCYAApPCTBAa B YaCTHYIO COOCTBEHHOCTb. JTOT IpUMep
HarJfAAHO WIJIIOCTPUPYET TO, KAK BO3SHUKA/IM MUJLJIMAPIHbIEe COCTOSHUS POCCU M-
CKUX osiurapxoB B 90-ble robl npoiioro crosuetus. B gekabpe 1996 roga ocra-
BaBIUMMcCA y rocygapcTtBa 33,3%-i nakeT akyuil «lOKOCa» 6b1s1 BbICTaBJIeH Ha
KOHKYPCHYIO POJIaXy 10 CTapToOBOM IieHe $160 MJIH. U TPUOGPETEH KOMIIAaHUEH,
NoAKOHTpPoJIbHOU M. XogopkoBckoMy 3a 160,1 MJIH., YTO MPEBBICHUJIO CTAPTOBYIO
teny juinb Ha $100 Teic. Eciu kanuTanusanus BCced KOMIAHHUM COCTaBJIsljIa Ha
TOT MOMEHT 6,2 MJIpA. [10JIJIapOB, TO peajibHasd CTOMMOCTb roClakKeTa J0JDKHA
OblJIa COCTABJIATH CBbIlle $ 2 MJIpJ., YTO TOBOPUT O TOM, YTO NPH yYKa3aHHOU
CAeJiKe TOCYy/lapCTBEHHbIN MaKeT aKLUMi OblJ NPUOOPEeTeH YaCTHbIMHU JIMLLAMHU
10 [leHe B IBa/|LlaTh NATh pa3 HUXKE peaJlbHOU ero CTOMMOCTH.

OpHako, korga M. XoZlOpKOBCKMUM, CTaBIIUKA 6GOTraTeUIIMM OJUTapXoM
B CTpaHe C COCTOsIHMEeM B 15 Mupj. [0/1apoB, 3asiBUJ O CBOUX MpPUTS3a-
HUAX Ha INOJMTUYECKYK BJIACTh, NMEPUOJ, «TEIJIbIX OTHOLIEHHUH» MEXAY
rocygapctBoM U HK «IOKOC» 3akoHuyumsica. B 2003 roay mnpotruB HK
«lOKOC» MwuHuCTEpPCTBO MO HajsoraM M cbopaM BO30OyAMJIO pacciaenoBa-
Hue 1o nosony ykjaoHeHusa HK «lOKOC» ot ymiatel Hasoros B 2000-2003
rogax. O6uias cymMMa HaJIOTOBBIX MPETEH3UW C Y4ETOM WITpPaPoB U MeHen
3a 2000-2003 roael coctaBusia 582 mupg. py6. a ¢ y4ETOM NpeTEH3UU
K IouepHUM obiectBaM — 703 MipA. py6. WM MOYTH 25 MJPA. JOJLI.
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no TorgaumHeMy Kypcy. [lo faHHBIM pYKOBOJCTBAa KOMIAHWH, HAJIOTOBbIE Ipe-
TeH3uH 3a 2004 roj 3HaYMTeJbHO MPEBBICUJIN ee BbIPYUYKY. I[lociie HanmoxeHUsA
mrpados akiu «OKOCa» 3HaYMTeIbHO ynaiu B I|eHE.

B 2004 rony ®enepanbHas cayxba cysebHbix npuctaBoB Poccuu (PCCII)
npejnucasna npoaatb ocHoBHOUW akTUB «HOKOCa» - komnanuto «HOraHckHedTe-
ra3» JJis noramenus aouroB «KOKOCa» nmepen denepaibHbIM 6GlomKeToM. Me-
He/PKMEHT KOMIIAHUM COBMECTHO C aKI[JMOHepaMH paccMaTpHBa/l BO3MOXXHOCTb
00bsiBseHusT HK «lOKOC» HecocTosiTe/IbHBIM (OAaHKPOTOM) C IieJibl0 U306eXKaThb
pacu/sieHeHHs1 KOMIIAaHUW U COXPaHEHUS ee KU3Hecnoco6HOoCTHU. /il coxpaHeHUs
KOMIIAaHUHY, NbITAsACh 3a6JIOKUPOBATh NPUHYJUTEJNbHYIO NMPOJAXKY aKTHUBOB, py-
koBoACcTBOM «HOKACa» 6b1s1 mosaH MCK 0 6aHKpPOTCTBe B PesiepasibHbIN Cy/[ 1O
6aHkpoTcTBaM B XbtocToHe B CHIA. OgHako cyn npuiles K BbIBOAY, UTO AeJI0 O
6ankpoTcTBe «lOKOCa» He OTHOCUTCA K HOPUCAUKIIMU aMEePUKAHCKOr0 cy/Ja Tak,
KaK «JeITeJIbHOCTb KOMIIAaHUU MPOUCXOAUT Ha TeppuTopuu Poccuu v Bonpoc o
ee OAHKPOTCTBE He MOXET pellaTbCs 6e3 y4yacTUsl JPyrux 3auHTepeCOBaHHbBIX
CTOPOH, U B TOM UM CJIE POCCUHMCKOTO MPAaBUTEJIbLCTBa».

@enepanbHas cayxba cyaebHbIx npucTaBoB Poccuu B nekabpe 2004 npo-
JlajJla  KpynHeWumyto JodepHioro komnaHui «HKOCa» «HraHckHedTeras»
(76,79% cTtouMocTH Bcex aKTUBOB) C ayKLuoHa. [lo6eauTeseM TOpros craja
¢upmMma-ogHoaHeBKa 000 «balikanduHaHCrpyn», 3aperucTpupoBaHHas 6 ekab-
pa 2004 ropa - 3a ABe HeJesM A0 ayKUUOHA - € ycTaBHbIM KanuTtasoMm 10 000
pybsieid B ropoje TBepu nmo mojCTaBHOMY IOPUJMYECKOMY ajpecy. ITO CTaJIo
Havya/IoM JIMKBUJAaLlMU KoMNaHUU: 28 MmapTa 2006 apouTpakHbIM CyZ,0M MOCKBBI
ObLJIO MPUHATO pelleHrWe 0 OAHKPOTCTBe KOMIIAHMU U Ha3HAaYeHUHU B Hel BHell-
Hero ynpaBJjswpuiero. Ilo pemenuto apo6utpakHoro cyga 1 asrycrta 2006 B
«IOKOCe» BBeZjeHO KOHKYpCHOE IIPOU3BOJCTBO CPOKOM Ha roj. Pasmep npensn-
sIBJIEHHBIX KpeauTopamu TpeboBanui «HOKOCy» coctaBus okosio $29,5 mapz,;
KpynHeHmu kpeautop — PenepasnbHast Hajsorosas cayxoa (353,8 mapg py6.). B
pe3yJibTaTe NPoOBeAeHHbIX ayKIIMOHOB 1o npojaxe akTuBoB HK «HOKOC» npak-
TUYECKH BCe OHM Iepelld K KoMInaHuU «PocHepTh», KOHTPOJHMPYyeMOH rocy-
napctBoM. [lpu atom aktuBbl «HOKOCa» pgoctanuch PocHedpTu c JUCKOHTOM
(ckuakoii) B 43,4 % OT pbIHOYHOM 1|€eHbl JJAHHOTO UMYIIECTBA, HO 3TOT JIUCKOHT
He UJIET HU B KaKOe CpaBHEHHE C ABaALJaTUKPATHBIM JJUCKOHTOM MPOJAKH KOM-
MaHUU B pe3yJibTaTe 3aJI0roBoro aykiuoHa B 1995 roay.

21 Hos16pst 2007 rofia Ha OCHOBAHHWM pellleHUs apOUTpakHOTo cyaa Mock-
Bbl OT 12 HOA6pS, B COOTBETCTBUU C KOTOPBIM Cy/, 3aBEPLIWJ KOHKYPCHOE Mpo-
M3BOJICTBO B OTHOLIEHUU KOMIIAaHUHU, B EMHBIN rocyJapCcTBEHHbIA peecTp OpU-
JU4YeCKUX JIUL, OblJia BHeceHa 3anuch o JukBugauuu HK «K OKOC».

OpHako Ha aToM fgesio komnaHnuu «lOKOC» He 3akoH4mMI0Ch. B peBpasie 2005
rojla ObIBIIMe KoMmnaHuH-aknuoHepbl «HOKOCa» - Yukos International, Hulley
Enterprises u Veteran Petroleum - uMeroiue ropuguieckue ajpeca Ha Kumnpe, no-
Jlayu Uck B [locTossHHY0 nasaTy TpeTenckoro cyza B ['aare, yrBepxas, 4yto Poccus
Hapyllajia MoJI0KeHUs JHepreTU4eCKoM XapTUM O 3allluTe WHBECTOPOB OT JMC-
KpPHMMHHALMU, HEYeCTHOTO U IPUCTPACTHOTO CYyA0NPOU3BO/CTBA. CyMMa MpeTeH3ul
nepBOHaYa/IbHO cocTaBisiia $28,3 MJIp/., HO B JasibHelIeM 6bla yBeJUYeHa [0
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$114,2 mMspJ,, YTO COBEPILIEHHO HE COOTBETCTBOBAJIO PealbHON CTOMMOCTH aKTH-
BoB «lOKOCa». Poccuiickas @efiepaiius corsiacuiach Ha pacCMOTpeHHe Cropa B ap-
6utpaxkHoM cyze adhok, yBepeHHasi B MPOYHOCTU CBOEM MO3UIMU B Ha3BaHHOM
nene. OqHako 18 utoss 2014 roza, mocse AeBSATH JIeT pa3bupaTesbCcTBa, [aarckui
apOuTpaXk MOCTaHOBWJI, YTO Poccusi Hapyiimia JHepreTUYEeCKy0 XapTHIO, U ObIB-
1IMe KOMIIaHUU-aKUOHEPHI I0KHbBI IOJIYYUTh OT Poccuu B BU/le KOMIIEHCAllMU B
o6eit cioxHocTu 6ostee $50 mupa. [pu aToM pelieHre ap6UTpaXka 6GbLIO MPUHSI-
TO eJMHOIJIACHO TpeMs apOMTpaMM, M 3a HEro TakXe roJiocoBaJl aMepUKaHCKUU
apouTp C. llIBebesie, 136paHHBIN poccUiickol cTopoHoi. Ha cTropone Poccuu Tak-
’Ke BbICTYTaJ/IY iB€ aMePHUKAHCKHUE a/[BOKAaTCKHE KOHTOPbI, 3all[{11lasl ee UHTEPECHL.

Poccuda ocnopuna pewenve IlocToOAHHOM maznaThl TPETEUCKOTO CyAa, IO-
JlaB B siHBape 2015 roja xogaTtanctBo B OKpy»kHOH cya ['aaru 06 oTMeHe apOUT-
pakHoro peuieHusd. B anpesie 2016 roga OkpykHoU cy/ ['aaru aHHyJIMpoOBaJl pe-
IIeHHe MeX/AyHApOAHOTO apOGUTpaXKa 0 MPUCYKIeHUH KoMIleHcanuu B $50 mup,.
posut. CIIA 6biBmiMM akpuoHepaM «lOKOCa». Cyn mocTaHOBWJ, YTO MeXJyHa-
POAHBIA apObUTpaxKk He 00J1aal IOPUCAUKLIMEN AJi pacCMOTPEHMs CIOpa, TaK
Kak Poccus He paTudunvpoBasa MHOTOCTOPOHHHUM JloroBop K JHepreTU4ecKou
XapTHH, YTO ObLJIO OCHOBHBIM, HO HE €JUHCTBEHHbIM apryMeHTOM POCCHUUICKOU
cTOpoHbl. OKpPYXHOHM CyJ, He CTaJl pa3dbupaThb Jpyrve apryMeHThl, pecTaB-
JIeHHble POCCUMCKOU CTOPOHOM B XOJe CJAYLIaHUH, COCPeOTOYMBIINCH TOJIBKO
Ha dakTe Ucnoab30BaHUA JloroBopa K JHEpPreTU4eCKON XapTUM KaK OCHOBaHMUS
K B3bICKaHMIO Cpe/cTB ¢ Poccun.

OpHako ObiBiIMe akiuoHepbl «HOKOCa» He coryiacMJIMCh C pelleHUueM
Okpy:xHoro cysaa ['aaru v nogaau anesuisiyio Ha 3TO pellleHUe B ANesIsSUOH-
HbIM cyz ['aaru, peuieHve KOTOPOTO MOXeT ObIThb B JaJibHEWIIEM OCIHOPEHO B
BepxoBHoM cyne HupepsnanzoB. Oco6eHHOCTb aneyIsi[MOHHOT0 MPOU3BO/ICTBA
Hupepsian10B COCTOUT B pacCCMOTPEHUM Bcex PaKTUYECKUX 0OCTOSATEIbCTB Jiesa
3aHOBO, YTO MOTPEOYeT AJMTEJNbHOTO BpeMeHU. TakuM 006pa3oM, CIop MexAy
OBIBIIMMH KoMHNaHUsIMHU-akuuoHepaMu «HOKOCa» u Poccuiickont ®epepanueit
elle JlaJieK OT 3aBepLIEHMUSI.

[ToMmuMo cniopa B apbuTpaxke, MUHOpUTapHble akimoHepbl FOKOCa nopanu
»Kas100y Ha JAeUCTBUSI POCCUMCKHUX BJacTell B EBponelckuii cy1 mo npaBaM 4yeJsio-
Beka (ECIIY) B CTpacbypre, koTopas 6bljia NIpUHATA K paccMoTpeHuto 30 ssHBaps
2009 roga. 31 utosna 2014 roma B pamkax jena «0AO «HedTsHass koMnaHus
«lOKOC» mnpotuB Poccuu» ECIIY npucygus MHUHOPUTAPHBIM aKIMOHepaM
«lOKOC’a» 1,9 muapa. eBpo (2,54 MipJ. A0J11apoOB) B KaueCTBe KOMIIEHCAIUU 3a
JIONyIleHHble B OTHOLUEHWU aKLIMOHEPOB HapylleHUsI MpaB UX COOCTBEHHOCTH.
Pewrenune ECIIY Bctynuio B cuny 15 gekabpsa 2014 roza, Ho Poccus oTkasasnace
oT ero nucnosiHeHUd. OCHOBaHMeM /i1 OTKa3a ABUJIOCh NNOCTaHOBJeHUe KoHcTH-
TyuuoHHoro Cyga ot 19 auBapsa 2017 roza, B kotopoM pemeHue ECIIY nmo ucky
akuuoHepoB «HOKOCa» k Poccuu 6b110 mpu3HaHO npoTuBopevaiiuMm KoHcTuTy-
uuu Poccuiickon degepanuu.

Takum o6pasom, pesyabtaToM 6aHkpoTcTBa OAO HK «HOKOC» siBUMCh [iBa
Cy/ZleOHbIX pelleHus, o KoTopbIiM OT Poccuiickoint Penepanv TpeOYIOT BhIIJIAThI
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52,5 mipa. gosuiapoB. Ilo cBoeMy xapakTepy 6aHkpoTcTBo HK «lOKOC» 6bLIO
TPaHCHALMOHAJIbHBIM, MOCKOJIbKY aKIMOHEpaMH KOMIAHUHW fIBJSJNACb KaK WHO-
CTpaHHble KOMIIAHUH, TaK U UHOCTpPaHHble pH3UYECKUe JiUla. be3ycsoBHO, Aeso
HK «HOKOC» 3aiiMeT BUJHOe MeCTO B UCTOPHUU TPAHCTPAHHUYHBIX GAHKPOTCTB, U
OyZeT elle J0Jro 06CYyKAaTbCAd U JUCKYTUPOBATbCA CPeU YYEHbIX U ClelHasIu-
CTOB.

[IpoTHBOMNOJIOKHBIA NpUMep MOBeAEHUS ToCyJapcTBa NpPU OAHKPOTCTBE
npogeMoHctprupoBasu CIIA v KaHnaza, Korjia BOSHUK/IA pUHAHCOBBIE TPOOJIEMbI
y KpynHelllell aMepUKaHCKOW aBTOMOOWJIbHOW Koprnopauuu «/lxeHepasa Mo-
Topc» (General Motors, cokpaménHo GM) - 1o 2008 rosa Ha npoTsXKeHUU 77 JieT
JIUJUPOBaBIIE B MPOXU3BO/ICTBE aBTOMOOUIeN B MUupe. OlHAKO C HAYaJIOM MHU-
poBoro skoHoMuueckoro kpusuca 2008 roga ¢puHaHcoBoe cocTossHue GM kara-
cTpodudecku yxyaumuaoch. B nrone 2009 roga koMnaHvus NpUCTyNuUIa K Ipole-
nype 6aHKpoTcTBa. B cooTBeTcTBUU co cTaTbel 11 3akona CIIA o 6aHKpOTCTBe
B cys IOxHoro desepanbHoro okpyra Hbro-Hopka Gbl1 MoJaH COOTBETCTBYIO-
mui uck. CorylacHO yc/oBUSIM GAaHKPOTCTBA, NpaBuTeabcTBO CIIA npegocraBu-
JIO KOMMaHuM okKoJio $30 mupz. a B3aMeH moayduso 60 % aKiUi KOHIEpHa,
npaBuTeNbCTBO KaHagbl - 12 % akuuii 3a $9,5 mupa., O6beauHeHHbIH Tpodco-
103 pabOTHUKOB aBTOMOOWJbHON mNpoMbluieHHocTH CHIA (OITPAIl) mosy4yua
17,5 % akuuit. OctanbHble 10,5 % akiyil paszeauan Mexay co6oil KpynHeuIime
KpeauTopbl KoHuepHa. [IpesuaenT CIIA Bapak O6ama 3asBUJI, UTO rocyjapCTBO
He MJIaHUPYeT KOHTpoJsimpoBaTh GM JiuMTesibHOe BpeMs U U36ABUTCSA OT KOH-
TPOJIbHOTO MaKeTa aKIWH, KaK TOJIbKO YJAY4IIUTCA (GUHAHCOBOE MOJIOXKEHUE
KOHLlepHa. B pe3ysibTaTe Mep no caHayuuu kKoMmmnaHuu B utoJje 2009 roga 6biia
co3/laHa HoBas He3aBucuMasi koMnaHus General Motors Company. Ctapas GM
(General Motors Corporation) 6bl1aneperMeHoBaHaB Motors Liquidation Com-
pany. Yxxe B koHie 2010 roga GM mnpoBén ny6JUYHOE pa3MellleHue aKIUH,
sIBMBILEeeCcs OJHUM M3 KpyNHEUIIMX B UCTOPUU. B Xo/le aTOro pazmeleHus npa-
BuTesbcTBa CHIA u KaHazpbl, cTaBiiMe OCHOBHBIMH aKI[MOHEpPAMH MPU OGAHKPOT-
ctBe B 2009 roay, peajr3oBasiM CBOU aKIMH Ha o6y cymmy $23,1 mupa. Ilo
pe3ysibTatam 2017 rojia KOHIlepH 3aHUMAET TpeThe MecTO B Mupe (mocse Toyota
u Volkswagen) no KoJin4yecTBY NPOJaHHbIX aBTOMO6UIeH (9,92 MU/IIMOHA IITYK
B roj). I[IpousBoAcTBO aBTOMOGUJIEN y «/l>KeHepas MOTOpPC» HaslakeHO B 35
cTpaHax, npojaxa B 192 ctpaHax. lllTa6-kBapTHUpa KOMNAHUK pacCloJjioKeHa B
JleTpoiiTe — CTOJIMIle aMEPUKAHCKOTO aBTOMOOU/IECTPOEHUs], KOTOpasi B HACTO-
slee BpeMs BHOBb BO3POX/JA€ETCS.

B paHHOM ciy4dae npaBuTesibcTBa CIIA v KaHazbl npUlid Ha MOMOILb
KpyNHeHlIleld aBTOMOOU/IECTPOUTENIbBHOM KOMIIAHUH, B pe3y/bTaTe 4Yero OpeH/
GeneralMotors 6b1J1 coOXpaHeH UM caMa KOMIIAaHUS MPOJO0JIKAeT MPUCYTCTBOBATh
Ha MHPOBOM pPbIHKE.

C 2015 roaa B Poccuiickoit @eiepaliii BOSMOXKHO OAHKPOTCTBO GU3MYECKUX
JIUL], KOTOPOE TaK:Xe MOXXET HOCUTbh TPaHCHALMOHAJIbHbIN XapakTep. Haubosiee ns-
BECTHbBIM SIBJIIETCS PAJM, CYJleOHBIX JieJl, KaCalolUXCsl HeECOCTOSTEbHOCTA POCCUM-
CKoro rpaxkaaHuHa B. KexmaHa - nopyuuTesisi no KpejuTaM NOAKOHTPOJIbHbIX €My
OU3HeC-CTPYKTYP, NPOILeAIINX Nponeaypy 6aHKpoTcTBa B Poccuu. B oTHolenuu B.
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KexmaHa B BeicokoM cyzie AHr/IMM GbLI U3/1aH MPUKa3 0 6AHKPOTCTBE U OCBOBOXK/1€e-
HUU €ero OT 006513aTe/IbCTB HAa OCHOBe HOpM MpaBa Besmkob6putanuu. OpHako B Poc-
cuu KpeautopoM [1AO «Coepbank Poccumn» Takke ObLJIO HHUIUUPOBAHO MPOU3BO/I-
CTBO 10 /ieJly O epCOHa/IbHOM GAaHKPOTCTBe r-Ha B. KexmaHa (z1e/10 ApOUTpaKHOTO
cypa r. Cankr-Iletepbypra u JlenuHrpajckoit obsactu NeA56-71378/2015). [TocTa-
HoBJsieHueM oT 28.03.2016 roza cyj, anes/uISMOHHOM MHCTAHIMM OCTABUJI B CUJIE
orpejieJieHUe Cy/la IEPBOM MHCTAHIIUM, KOTOPbIM B OTHOlIeHHMU B. KexmaHa 6blia
BBeJleHa MpOoLe/lypa PECTPYKTYPHU3aALUU [J0JITOB, KOTOPbIE B CyMMe cOCTaBJsiv 1,3
MJIp/I. eBpo. TeM caMbIM pellleHHEe aHTJIMACKOTO cyZja 06 0CBOOOX/IEHUH POCCUIMCKO-
ro rpakZilaHuHa OT 06513aTe/IbCTB He MOJIyYUJI0 TPAHCIPAHUYHOTO MpU3HaHus. B cy-
Jle6HOM MOCTAaHOBJIEHUM MPUBOJUTCSA OOJIbIIOE KOJIUYECTBO JOBOJOB, IO KOTOPHIM
POCCUICKUI Ccy/ OTKa3asl B 3K3eKBaType mnpukasy Bricokoro cyga AHrinu. OcHOB-
Hble MOTHUBbI OTKa3a — HeJJ0Ka3aHHOCTb B3aMMHOCTHU B NMPU3HAHWU MHOCTPAHHBIX
6aHKpOTCTB Mexly AHrivel u Poccuel, HeJJonyCTUMOCTb TPUMeEHEHUsI MHOCTPaH-
HOTr'0 MpaBa K 6aHKPOTCTBY POCCUNCKUX IPakJiaH, OTCYyTCTBHE OCHOBAHUM [/ IPU-
MeHeHus npuHuuna lis alibi pendens (6ykBa/ibHbIN epeBO/; C IJATUHCKOTO — «TshKOa
HAxXOJUTCS B [PYTrOM MeCTe», YTO O3HAyaeT HaJIMYMe Mpoliecca Mo TOMY Ke JieJly B
MHOCTPAHHOM Cy/le KaK OCHOBaHHUe /IJIsl OCTaBJIeHUs] UCKa 6e3 pacCMOTpPeHUs).

Y]IK 347.63-053.2(415)
OBLIME 0JI0KEHUSA 3AKOHOJATE/NIBCTBA TOCYAIAPCTB-4/IEHOB EA3C
B OBJIACTH YCTAHOBJIEHUS IPOUCXO0KAEHUA JETEN

bacanaii E.H.
Beaopycckuti 2ocydapcmeeHHblU yHU8epcumem

B kauyecTBe OCHOBaHUSI BOSHUKHOBEHHS] B3aWMHBIX NPaB U 00S3aHHOCTEU
poauTesiell U AeTel KoaudUIMpPOBaHHbIe aKThbl Pecny6suku ApMmeHus (pajee -
Apmenus), Pecniy6siriku Kazaxcran (gasnee — Kasaxcran), Kbipreizckoi Pecny6ivku
(maniee - Kpipreidctan), npusHaioT GaKT poXKJeHUsI pebeHKa y poAuTesieH, y0CTo-
BepeHHbIH B YCTAaHOBJIEHHOM 3aKoHOM mnopszake (cT. 34 CK Apmenun, ct. 46 KobC
KazaxcraHa, cT. 50 CK KbipreisctaHna, cT. 47 CK P®) 1 ob6ecneunBalOT ocyliecTBIie-
HU€ 3TUX [IPaB B COOTBETCTBUM C UX HALlMOHAJIbHBIM 3aKOHO/JaTE/IbCTBOM.

CeMeltHOe 3aKOHOAATEBCTBO rocyaapcts EAJC npu ycTaHOBJIEHMH MaTepHH-
CTBa 3aKpeIuisgeT PaBo KeHILWHBI, POAUBLIENA pebeHKa, IPU3HaBaTbCA MaTepblo (3a
VCK/I4YeHUeM ciaydaeB npuMeHenusi - BPT). [loaTBep:kaeHremM dakrta poxxaeHUs
pebeHKa onpe/ieJIeHHOM »KEHUIMHOW SIBJISIeTCS MeJIUIIMHCKasl cripaBka. [Ipy poxe-
HUU pebeHKa BHE MeJULIMHCKOTO YUpPEX/IeHHs, T.e. B Cy4asiX Korja MeJUIMHCKast
CIpaBKa O POXJEHUU OTCYTCTBYET, HAOJIIOJAIOTCH HEKOTOpblE pa3UuMA B NOJ-
TBepXKJeHUM (aKTa poxAeHUd pebeHKa ompefeseHHOU xkeHIMHOU. CornacHo CK
P® (cT.48), CK ApmeHuu (cT.35) nNpu poxAeHUH pebeHKa BHe MeJUIMHCKOTO y4pe-
IEeHUs] MAaTEPUHCTBO YCTAHABJIMBAETCS HA OCHOBAHWU MEJUIMHCKUX JOKYMEHTOB
(cnpaBKa 0 COCTOSIHMM Ha y4yeTe Mo 6epeMeHHOCTHU U JIp.), CBUETEIbCKUX MOKa3aHUH
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WJIM Ha OCHOBaHWU UHBIX JoKa3aTesbCTB. KobC Kazaxcrana v CK Keipreizcrana co-
Jilep>KaT 6oJiee KeCTKHe TpeOOBaHHUS, B KaueCTBe [0Ka3aTe/IbCTB PacCCMaTPUBAIOTCS
MeJIMIIMHCKHE NOKYMEHTHI, NOATBEPKAAINX GAaKT POXKJAEHUS, a B C/ydyae UX OT-
cyTCcTBUSA QAKT MPOUCXOKAEHNS peOeHKa YCTaHAB/IMBAETCs B CyZe6HOM nops/ke (1.
2. cT.46 CK KazaxcraHa, 1.1 ct. 51 CK Kbipreiacrana). CBueTe/ibCKUe MOKa3aHUs B
Ha3BaHHbIX I'OCY/IJapCTBaxX He MIPUHUMAIOTCS BO BHUMaHUE.

[Ipu ycTaHOBJIEHUM MPOUCXOXKAEHUSI pebeHKa OT JIMII, COCTOSIIIUX B OpaKe
3aKkoHoJaTesbcTBO ApMeHuu, Kasaxcrana, Keipreiscrana, Poccuu JecTByeT
Npe3yMIIMs OTI[OBCTBA, COrJIACHO KOTOPOH MY»X MaTepH NMPU3HAETCs OTILOM pe-
6eHka. OTI[OBCTBO Cynpyra MaTepy pebeHKa yI0CTOBepsIeTCS HAa OCHOBAaHUH 3a-
MUCH O COCTOSIHUU B OpaKe C MaTepblo pebeHKa.

Heckosibko pas/imyaeTcs NOpsAAOK YCTAaHOBJIEHHWA OTLOBCTBA I0CJIe PacTop-
»KeHHUs Opaka, NPU3HAaHUSA Opaka HeJeHCTBUTEJIBHBIM JIMOO B CJlydae CMepTH Cy-
npyra. CorsiacHo CK ApmeHuy, eciiu pebeHOK POAUJICS B TeYEHHUE TPEXCOT AHEH MO-
cjlle MOMEHTa pacTOpXKeHUsl Opaka, WM NpPU3HAHUA Opaka HeJeHCTBUTEJIbHbBIM,
WM CMepTHU Cylnpyra MaTepu pebGeHKa yCTaHOBJIEHHMEe OTILLOBCTBA pebeHKa ocCy-
11leCTBJIAeTCA Ha OCHOBAaHUM 3adBJIeHHUs MaTepH (11. 2 cT. 35).

B ciydae poxenusa pebeHka B KazaxcTaHe B TeyeHHMe ABYXCOT BOCbMU/Jle-
cATH AHeH, a B Kbipreisctade U Poccru B TedeHHe TPexcoOT JHeH ¢ MOMeHTa pac-
TOp>KeHUs1 Opaka, NPpU3HAHUSA ero HeJleMCTBUTEJIbHbIM WJIM C MOMEHTA CMEPTHU
Cylnpyra MaTepu pebeHKa OTL,OM pebeHKa MOXXeT ObITb NPHU3HAH ObIBLINM CynpyT
MaTepH, ecyiv He JloKa3aHo uHoe (1. 3 cT. 47 KasaxctaHa, 1. 2. cT. 51 Kbipreiscra-
Ha, 1. 2 cT. 48 CK P®D).

B koaudULUMpPOBaHHBIX aKTaxX CpPaBHUBAeMbIX T'OCYJlapCTB OTCYTCTBYIOT
npejnucaHrs B OTHOLLIEHUU OCOOEHHOCTEN YCTaHOBJIEHUSI OTLL0BCTBA MPU peru-
CTpalMy NOBTOPHOTO Gpaka MaTepu pebGeHKa C UHBIM JIULOM. TakuM 06pas3oM,
HU OJIMH U3 aHAJIM3UPYEMbIX KOJEKCOB He pellaeT BONPOC KOHQPIMKTA Npe3yMIl-
LU OTII0OBCTBA OBbIBILET0 U HACTOSILIETO My»a MaTEePH.

OTIOBCTBO JIMILIA, HE COCTOSILIET0 B GpaKe ¢ MaTepblo pebeHKa, yCTaHABJIUBA-
eTCsl MPAaKTUYECKH 10 aHAJIOTUYHbIM NpaBuiaM. Ecin MaTh U oTel peGeHKa He Co-
CTOSIT B OpaKe MeX/ly co6010, IPOUCXOXKeHNe peGeHKa OT OTIA ONpe/esIeTCs:

1) mo coBMecTHOMY 3asiBJIEHHWIO MaTeEPU U OTLA peOEHKa;

2) 1o 3asiBJIEHUIO0 MY>KYMHbI, KOTOPbIHA CUUTAET cebsl OTIOM pebeHKa C Co-
rJlacusi OpraHa orneKH MoNevyuTe/bCTBa;

3) no pelieHuIO cy/a.

B ciyyasix, korjja MaTbh pebeHKa He MOXKET MoAaTh COBMECTHOE 3asiBJIEHUE
(B c/iydyae cMepTU MaTepH, WM NMPU3HAHUSA €€ Cy[lOM HeJleeClioCOOHOM, U He-
BO3MO>XHOCTHU YCTAHOBJIEHHSI €€ MeCTa HaXO0XJAeHHWs, WU JIMIIEHUS ee pPOoAU-
TeJIbCKHMX NpaB) OTLOBCTBO peOeHKa YCTaHABJMBAETCS Ha OCHOBAaHWM 3asiBJie-
HMS OTLA C COrJIaCUsI OpraHa ONeKHy U MONEeYUTENbCTBA, a PU OTCYTCTBUU COTJIa-
cus - no peuteHuto cyaa (m. 3. ct.35 CK Apmenuy, . 4. 5 cT. 47 KobC KaszaxcTtaHa,
. 3. ct. 51 CK KbipreisctaHa, 4. 3 cT. 48 CK PO).

C ofHOU CTOPOHBI, TAKOM MOJXO0/JI, B OTJIMUME OT mnojaxoja B Pecny6sivke bena-
pyChb, TpeOCTaBJsSIET BO3MOXKHOCTb ZI06GPOBOJIbHOIO MPU3HAHHUS OTILOBCTBA BHE 3a-
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BUCHUMOCTH OT COTJIacusi MaTepu pebeHka. C Apyroy CTOPOHBI, JONYCKaeT U aMU-
HUCTPATHBHBIN (IPUOPUTETHBIN) U Cy[eOHbIM MOpALoK (MpU OTCyTCTBUM COTJa-
CUs1 KOMIIETEHTHOI'0 OpraHa) yCTaHOBJIEHUS OTLLOBCTBA 6€3 coryacus MaTepH.

3a HEKOTOPbIM HMCKJ/IIOYEHUEM IMOAXOJbl HALMOHAJBHBIX 3aKOHO/JATEJIbCTB
rocyaapctB EAJC WEHTHUYHbI PU HAJIMYUU OOCTOSTENBCTB, JAAI0LUX OCHOBAHUS
npeJAnoJsaraTh, YTO Mo/laya COBMECTHOTO 3asiBJIeHUs 00 YCTaHOBJIEHUHM OTLOBCTBA
MOXKET OKa3aTbCsd MOCje POXAEHUS pebeHKa HEBO3MOXXHOW WJIM 3aTpPyAHUTENb-
HoU. PopuTenu 6yayiiero pebeHka, He COCTOsSIIIME MeX/y cOO0M B Gpake, BIpaBe
N0/,aTh TaKoe 3asBJIEHHE B OpraH, PeruCTPUPYIOLIUU aKThl IPaXKJaHCKOr'0 COCTOSA-
HUS, BO BpeMsl 6epeMeHHOCTH MaTepU. 3allMCh O POAUTEIAX pebeHKa IPOU3BOJUT-
cd nocJie poxJeHus pebeHka. B Kazaxctane HopMa, onpefeisioniast NopsAoK Mo-
Jladd COBMECTHOTO 3asiBJIEHHS1 00 YCTAaHOBJIEHWU OTLOBCTBA BKJIIOUEHA B pasjeJie
6, peEryJIMpyIOIIMK PErUCTPALUI0 aKTOB I'PaKjaHCKOro coctosinus (cT. 206).

B koauduuupoBaHHbIX akTax rocygapcts EAJC HeT yka3aHus Ha BO3-
MOXHOCTb NMOJA4YHM 3asiBJeHUs 00 yCTaHOBJEHUU OTLLOBCTBA yepe3 NpejCTaBU-
TeJI UJIY 110 TIOYTe.

HecoBeplueHHO/IeTHYE pOAWTENM MMEKT MpaBO MNPU3HABaThb CBOe MarTe-
PUHCTBO (OTLLOBCTBO) M Ha OOIIMX OCHOBaHUAX. B ApMeHuU Takas HOpMa ycTa-
HOBJIEHA TOJIbKO B OTHOIIEHWU HECOBEPUIEHHOJIETHUX POJAUTEJIEN, HE COCTOS-
mux B 6pake (m. 2. ct. 50 CK Apmenuu). [Ipu 3TOM OTCYTCTByeT yKa3aHHe Ha
HeOOXOMMOCTh YBeJIOMJIEHUS POJUTENEN, ONIEKYHOB HECOBEPLIEHHOJIETHETO O
3alMucu ero pojuteseM pebeHka. B otinuve ot ApmeHuu B Kazaxcrane, Kbip-
rei3ctade, Poccuu 6oJsiee fleTaJlbHO yperyJiMpoBaHbl MpaBa HECOBEPILIEHHOJIET-
HUX POJUTEeJIel PU YCTaHOBJIEHUH MaTepUHCTBA (0THoBCTBA). B Kbipreiscrane
HECOBEpPLIEHHOJIETHUE POJUTENU UMEIOT NPaBo NMPU3HaBaTh U OCIapHUBaTh CBOE
OTLIOBCTBO M MAaTEPUHCTBO Ha OOLIMX OCHOBAHHUSAX, a TAKXKe MMEIT MpPaBO Tpe-
60BaTh N0 JOCTUKEHUU UMHU BO3pacCTa IIEeCTHA/LIATH JIET YCTaHOBJIEHUS OTL0B-
CTBa B OTHOIIIEHUM CBOUX JleTel B cygeoHoM nopsgke (m. 3. cT. 67). [IyHKT 3 CT.
62 CK P® HajgensieT HecoBepIllleHHOJETHUX POJAUTEJIEW MpaBOM IpPHU3HABATh U
ocrapuBaTh CBO€ MAaTEePUHCTBO (OTI[OBCTBO) Ha OOLIMX OCHOBAHHSX, a TAKXe
npaBoM Tpeb6OBaTh MO JOCTHKEHUU UMHU BO3pacTa YeTbIPHA/ALLATH JIET YCTAHOB-
JIEHHS OTLL0OBCTBA B OTHOLIEHUU CBOUX JeTel B CyJleOHOM Mopsi/iKe. AHa/JOrn4-
Hoe npaBuJio 3akpemnieHo B KobC Kasaxcrana (1. 3 cT. 69).

CyneOHBIN MOPSAAOK YCTAHOBJIEHUS OTLLOBCTBA NpeAyCMOTPEH B HalLUO-
HaJIbHbIX 3aKOHO/aTeJbCTBAX BCEX aHAJIM3UPYEMbIX TOCYapCTB U UMEET MECTO
B C/Iyyae poXK/JieHHUsl pebeHKa y poJiuTeJsiel, He COCTOSIIUX MeXJy cO00 B Opake,
eCJIU OTCYTCTBYeT COBMECTHOe 3asiBJieHHUe poguTesiel. [IponcxoxgeHne pedbeHka
OT KOHKpPEeTHOro Jinia (0TLOBCTBO) yCTaHABJIMUBAETCA CYJOM MO 3afBJIEHHUI0 OJ-
HOTO M3 poJuTeJiel, oneKyHa (rmoneynTeJsis) pebeHKa MM N0 3asBJIEHUIO JIML3,
Ha WKJUBEHUU KOTOPOTO HAaXOJAUTCS peOEHOK, a 0 AOCTUKEHUU PeOEHKOM COo-
BEPIIEHHOJIETUS — MO MpeJCTaBJeHHOMY UM 3asiBiaeHHUI0 (cT. 36. CK ApmeHuy,
cT. 48 CK KazaxcraHna, cT. 49 CK P®). B 3TOM ciyyae cys npyuHUMaeT BO BHUMaHUe
J060e J10Ka3aTesJbCTBO, C JOCTOBEPHOCTbIO MOJTBEpPKJAI0llee MPOUCXOKAEHUE
3TOro pebeHKa OT 3TOro KOHKpeTHoro Jivia. CK Kblprbi3cTaHa /0nycKkaeT B KayecTBe
JI0KA3aTeNbCTB KaK COIMA/IbHbIE, TAK U OHOJIOTHYECKUE JIOKA3aTeJbCTBa, JOCTOBEPHO
MO/ TBEPKAAIOLIME MTPOUCXOXK/IeHHEe peGeHKa OT KOHKPETHOTO JuIa (CT. 52).
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OTLIOBCTBO MOXKET OBbITh YCTAHOBJIEHO B CJIydyae CMEPTHU JIML@, KOTOPOe MpHU
>KM3HU NPU3HABaJIO cebsl OTLOM pebeHKa, HO He COCTOSIJIO B Opake C MaTepblo pe-
6eHka. B TakoM ciiydae He06XOJMMO YCTaHOBUTD (GaKT MPU3HAHUSA OTLOM pebeHKa.
JlaHHBIN GaKT MOXKeT ObITh YCTAHOBJIEH B Cy/le6HOM MOPS/iKe II0 HOpMaM, yCTaHOB-
JIEHHBIM TPaKJJaHCKUM NPOIlecCyabHbIM 3aKOHOAATeNbCTBOM (CT. 37 CK ApMeHun,
cT. 48 KobC KazaxctaHa, cT. 53 CK Kbipreisctane, cT. 50 CK PO).

Ha npakTuke He MCK/IIOYEHBI C/Iy4YaH, KOT/Ia CBeZleHbsI 0 MaTeEPH He U3BECTHBI
(B aKTOBYIO 3alKCh CBEJIEHNS BHECEHBI CO CJIOB 3asiBUTEJIS), B CBSA3U C YEM B3aHMHbIe
npaBa U 06S13aHHOCTH MeEXJYy MaTepblo U pebeHKOM He BO3HUKJIMW. Koguduuupo-
BaHHbIE aKTbl pacCCMaTPUBAaEMbIX TOCY[APCTB He MpelyCMaTPUBAIOT BO3MOXXHOCTH
yCTaHOBJIEHUS (PaKTa MAaTEPUHCTBA, B C/Iy4ae CMEPTH MaTepH, a TaK e yCTaHOBJIe-
HUs paKTa OTLOBCTBA (MaTEPHUHCTRBA) B CJly4ae CMEPTH pebeHKa.

Takum 00pa3oM, B HaLlMOHAJIbHOM 3aKOHOJATEJbCTBE T'OCYapCTB-4/IEHOB
EA3C B 11e/10M HabJII0JjaeTCsl €AMHCTBO MOAXO/I0B MPH YCTAHOBJIEHUH MPOUCXOXK/e-
HUS JEeTeH, YTO SBJSETCS MO3UTUBHBIM OCHOBAaHHUEM /[IJis JlajibHEHIIed rapMOHH3a-
LJMY 3aKOHO/IaTeJIbCTBA B PaMKaX Ha/IHALMOHAJIbHOT'O 06pa30BaHUsl.
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YK 347.918:347.7:339.9
INOTEHIUAJIBHAA BO3MOKHOCTb IPUMEHEHHUA ITPOLEAYPbI
MEAUAILIUMHU B HAJIOTOBBIX OTHOIHEHHUAX
BO BHEIITHE3KOHOMMHYECKOH IEATEJABHOCTH

T'y6apesuu A.B.
Bumeb6ckuli 2ocydapcmeaeHHblill yHugepcumem umeHu I[L.M. Maweposa

B HacTosiee BpeMs B Pecnybsinke besiapych akTHBHO pa3BUBAlOTCH UHCTH-
TYThl a/IbTEPHATUBHOTO pa3pelleHUsi CIOPOB, OJIUMH M3 HUX - Mejuanus. CeroaHs
y»Ke He BbI3bIBaeT COMHEHHUH, YTO MeJHalLysd, ABJIAsCb UHCTUTYTOM COBPEMEHHOIr0
00111ecTBa, CIIOCOOHA OKa3aTh Cepbe3HOE BJMAHHE Ha ero COLjMa/ibHOe M NpaBOBOe
NPOCTPAHCTBO.
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UccnepoBanue peHoMeHa MeiMALMH, TEHE3UC €r0 MOHATHS U COJepKaHUs
BbI3bIBAeT HAy4YHbIA HHTEpeC CpeJyd NpeJCcTaBUTeJeld pa3JIMYHBbIX OTpacsen
3HAHWUH, BKJIIOYAs IOPUCIPYAEHIUI0. B nMpaBoBoW JiMTepaType NOCAEAHUX JIET,
0COOEHHO 3apyOeXHOM, MOSBJISAETCSA BCe 60Jibllle paboT, MOCBSIIEHHbIX MeAua-
THUBHBIM IpolieccaM. B 1aHHBIX My6JIMKaLUAX BCe Yallle 0603HAYaeTCsl MOTEHIH-
aJIbHbIH BEKTOP HEOOXOJUMOCTH Pa3BUTHSI W BHEAPEHUS NPHUMHPHUTENbHBIX
poleAyp NMPH YPeryJMpoBaHUHU CIIOPOB, BOSHUKAKIIMUX He TOJbKO U3 IPaXK/jaH-
CKHX, HO U yOJIMYHBIX, B TOM YHCJIE HAJIOTOBbIX, OTHOILIEHUH.

[Ipu MccieloBaHUN TEOPETUKO-MIPABOBBIX ACMIEKTOB MeJUAIMU CJIeAyeT OT-
MEeTUTb METO/0JIOTUYECKYI0 0COOEHHOCTb JaHHOro npouecca. OHa 3aK/I04yaeTcs B
NOHHUMAHHUHU CYIHOCTU MeJUalny U GOpMUPOBAHUY ee NePUHUIIUN U3HAYAJIBHO B
OTpac/eBbIX MPABOBbIX HayKax, YTO 06YCJ0BJIEHO MPUKIAJHON peasu3alyen mpu-
MHUPHUTEJbHBIX MPOLIEAYP B KOHKPETHbIX Chepax :KU3He[esI TETbHOCTH.

uBUIMCTUYECKHE KOHCTPYKLUMU MNOJpa3yMeBalT IMOJ MeAWallMed B
nepBylo o4yepeb 3pPeKTUBHBIN COCOO 3aIUTHI U BOCCTAHOBJIEHUS] HapylleH-
HOTO UJIK ocriopeHHoOro npaBa. Hanpumep, E.A. /lo6poJito60Ba noJsiaraet, YTo Me-
Jianus - OJWH U3 CIOCOOO0B aJibTepHAaTUBHOrO pa3peuleHus crnopa. OHa npej-
CTaBJisieT co60i cnocob 3alUThl MpaB U HAXOJWUT BblpakKeHHE B MeperoBopax
MeX/Jly CTOPOHaMHU CHopa C y4acTUeM He3aBUCUMOro TpeTbero Juna. lleabp me-
JMallMU — paspelleHue BO3HUKILEro Cropa Mo npaBujaM, ONpeJle/IeHHbIM ero
CTOPOHAMHU WJIM TPETBUM JIMILOM - MeAUATOPOM, €CJIU CTOPOHBbI COTJIACUJIUCH C
sTuM [1, c. 60].

/il mpeAcTaBUTEN e HAyYKU CEMEWHOro MpaBa MeAualus — 3TO BO3MOXK-
HOCTb yperyJUpoOBaHUs CJA0KHBIX ceMeWHbIX KOHPIUKTOB. C Touku 3peHusi M.C.
MBaHOBOHM, MeAralUsl KaK CIOCOO 3alUThl CEMEWHBIX NpaB NMpeAycMaTpUBaeT
JI06pOBOJIbHOE OOpallleHre YYaCTHUKOB CeEMeNHbIX MPAaBOOTHOIIEHUN K Meaua-
TOpPY [iJI yperyJupOBaHUs CEMEWHO-IIPABOBOrO CIOpa B LieJisIX MPUHATUS B3aU-
MoNpUeMJIeMOro pelieHus [2, c. 19].

Jlnsg npeanpuHUMaTesied M UCCIe[oBaTesied apOUTpaKHOro (xo3sii-
CTBEHHOTr0) Mpolecca MeJuanys NpeaoCcTaB/sseT BO3MOXKHOCTb HAaWTHU 3KOHO-
Muueckui 6asanc uHTepecoB. C.U. KanamHukoBa B paMKaxXx BHEWOPUCAUKLIMOH-
HOU MOJACUCTEMBI €JUHOU KOHLEeNLUN paspelleHUs U yperyJupoBaHUs NpaBo-
BbIX CIIOPOB ONpejesisseT MeJUallMi0 KaK 0COObIM 06pa3oM OpPraHU30BaHHYIO
npoueypy NeperoBopoB € yYacTUeM HEWTPaJIbHOTO MOCpeJHUKa (MeauaTopa),
KOTOPBIN CO/IEMCTBYET CTOPOHAM B 0OCYK/IEHUHU YCJIOBUM yperyJaupoBaHUs Npa-
BOBOTO CIIOpa M NMPUHSTUH B3aUMOBBIT0/IHOT0 pelieHus [3, c. 9]. [lo mHenuto T.B.
OB4YapeHKO, MeJjdalUsl — 3TO CHOCOO yperyJavMpoBaHUs CTOPOHAMM Clopa MpH
y4aCcTHH TPeTbero HeMTpaJbHOro Jula (MmocpefHUKa), KOTOpoe MOMOraeT CTO-
pOHaM HaWTH pelleHHe, OCHOBAaHHOE Ha B3aMMHbBIX MHTepecax [4, c. 181].

JlOKTpUHa/JIbHOE NOHMMaHHWe MeJHUaLlMU NpefCTaBUTeJNsIMU YTroJOBHOI'O
npaBa M [polecca 0CHOBAHO Ha yperyJMpoBaHUM KOHPJIMKTA YyesioBeKa C o01ie-
CTBOM U IOCYyZ,apCTBOM 4Yepe3 IPpUMHUpPEHUe C NOTepPIeBIIUM U I0CTPaZaBLIuM
suroM. K npumepy, A.A. ApyTIOHAH onpefesisieT MeJUallMI0 B YTOJOBHOM CY/,0-
NpOU3BOACTBE ([J11 pa3pelleHus yroJ0BHO-IIPaBOBbIX KOHQJIMKTOB) KakK Mpole-
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Jypy N0 pa3pelleHHI0 YroJ0BHO-NPAaBOBOr0 KOHGQJIUKTA MeXAy JIMLO0M, COBep-
IIMBIIMM NPOTHUBOIIPAaBHOE JesHUE, U JIMLOM, KOTOPOMY 3THUM JieIHUEM OblJ
npuuuHeH BpeJ. [IpyyeM nocpeJHUKOM B JaHHOM NpoLeAype BbICTyNaeT He3a-
BUCHMMOE U OeClpUCTpacTHOe TpeThe JULO0 — MeAuaTop. Ero neap - npuMupuTh
CTOPOHBI Ha OCHOBE UX JO0OPOBOJIbHOI'O BOJIEU3'bSABJIEHUSA U HAUTU B3aUMONPHU-
eMJieMoe pellleHHe 10 BONpocaM BO3MelleHUsl Bpesa, IPUUYMHEHHOT0 IPOTHUBO-
IpaBHbIM JlefIHHMEM, a TaKXKe UHbIM BONPOCaM, CHIOCOOHBIM BOSHUKHYTb IIpU pas-
pelleH’H YroJI0BHO-IPaBOBOro KOHQJIMKTA. TakuM 06pa3oM, MeAUaLUsl MOXKeT
NoBJIeYb HpUAUYECKHE TOCJAeACTBUA [Ji1 CTOPOH yroJOBHO-NPAaBOBOrO KOH-
$JIMKTa B paMKax IPOM3BO/CTBA 10 yrOJIOBHOMY ey [5, c. 12].

O61enpaBoOBOM paKypc U3ydYeHUsI MeJIMallM1, KaK 0TMedasioch paHee, 06y-
CJI0BJIMBAETCsI OTPACJAEBbIMHU HCCJEe[0BaHUSAM JaHHOTO peHoMeHa. A.A. Mak-
CYpOB MeJualUeld B caMOM OOIIeM BHU/Je NIpeJaraeT CYMTaTh OMOCPeJOBaHHYIO
PaBOM MOCPEAHUYECKYIO JeSTeJbHOCTb TPETHETO JJIsi CTOPOH MPAaBOBOTO KOH-
¢dsnkTa snia. OHO He 06/1a1aeT MOJTHOMOYUSIMY Ha pa3pelleHue cropa 1o cyliie-
CTBY, OZJHAKO CTPEMHUTCS K CAMOCTOSITEJIbHOMY M J106pOBOJIbHOMY MPUMUPEHUIO
CTOPOH M Ha OCHOBE 3TOT0 - K paspelleHHI0 I0PUUYECcKOro KoHQJIUKTaA [6, C.
63]. O6paTUM BHUMaHHE, YTO YKa3aHHYIO [esTeJbHOCTb JAHHBIA aBTOp pac-
CMaTpUBAET U KaK HHCTUTYT, U KaK NPAKTUKY, U KaK TEXHOJIOTHIO.

B.B. KosioMbITLIEBa B Oonpefie/ieHUU MeArdalUU JeslaeT aKLeHT Ha JO0I0JI-
HUTEJbHOM CII0C06e paspelleHUst NpPaBOBbIXx KOHGJIMKTOB. Ha B3rJis aToro uc-
c/lefjoBaTeJis, IOpUAAYEcKas NMpUpoJa MeJualUuyd BbIpaXkaeTcsd B TOM, YTO 3TO
JIOTIOJIHUTE/IbHBbIN, (aKyJbTaTUBHBIM, AWCHO3UTHBHBIA CHOCOO pas3pelleHus
NpPaBOBbIX KOHQJIMKTOB, KOTOPbIM 00Ji1aJlaeT OCOOEHHOCTSAMH HOPUIUYECKOU
NpoLEeAYPbl U MOXKET NPUMEHAThCH KaK CAaMOCTOSITEIbHO, TAK U OJJHOBPEMEHHO C
JIPYTUMU PUCAUKIIMOHHBIMHU U HEIOPUCAUKIIMOHHBIMU cpeJicTBaMHu [7, c. 11].

BoilieHa3BaHHbIe AeUHUIUMNA MeAUAIMKM BO MHOTOM UMEIOT NPUKJIAJHYIO
OCHOBY. B HacTosi1iee BpeMsl IPUMEHUTEJTbHO K MyOJUYHBIM OTHOLIEHUSIM yKa-
3aHHbIKM (GAKT MHOTHE IOPUCThI OTPUIIAIOT, O YeM CBUJETEJbCTBYIOT, B YaCTHO-
CTH, moJsio>keHus1 3akoHa Pecny6simku besapych oT 12 utonisg 2013 roga Ne 58-3
«0 mepuanuu» [8].

B cdepy persameHTanMyd JJaHHOTO HOPMATHBHOI'O MPAaBOBOrO aKTa CoO-
rJIACHO ero M. 1 CT. 2 BXOAAT OTHOILEHHS, CBI3aHHbIE C IPUMEHEHUEM Me/UallUH.
Ee nenp - yperysvpoBaHue CIOPOB, BO3HUKAKLUX U3 T'PaXKJAAHCKUX MPABOOT-
HOLUEHUH, B TOM YHUCJEe B CBSI3U C OCYIIECTBJIEHHWEM MpeJlNpPUHUMATENbCKON U
MHOM X0351MCTBEHHOW (3KOHOMHYECKOW) J1eTeJbHOCTH, a TaKXKe CIIOPOB, BbITe-
KamlUX M3 TPYJOBbIX U CeMeNHbIX MPABOOTHOIIEHWH, €CJIM WUHOE He Mpeay-
CMaTpHUBAETCA 3aKOHOJAATEJbHBIMY aKTaMU WU He cleflyeT U3 CyllecTBa COOT-
BETCTBYIOIIMX OTHOIIEHUH. [[paKTUYEeCKU aHAJIOTUYHbIE MOJIOXKEHUS COAEPKUT
poccuiickoe 3aKOHOaTebCTBO [9, 4. 1].

HpI/IXO,Z[I/ITCH KOHCTATHUPOBATDL, YTO B HAJIOTOBOM 3dKOHOAATEJ/IbLCTBE Pec-
HY6JII/IKI/I Benapbe B HacToduee BpeMdA OTCYTCTBYHOT IIpaBOBbl€ OCHOBAHHUA
IIpUMEHEHUA MeANallnn OJIAd pa3pelieHHUA HaJIOTOBBIX CIIOPOB. Poccuiickoe e 3a-
KOHO/JaTeJIbLCTBO boJiee KaTeropuiHo 1o AJaHHOMY BOIIPOCY, T.K. IPAMO 3allpeljaeT
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NPUMEHSITb UHCTUTYT MeJWalUMu [iJisl pa3pelleH’us CIOpPOB, 3aTparvBaroLIUX
ny6JiIM4Hble HHTepechI [9, 4. 5].

B To ke BpeMs Gesiopycckasi 3aKOHO/IaTe/ibHAsi CEHTEHIIMS "eC/Iu UHO€E He
NpeayCMOTPEHO 3aKOHOAATEJNbHBIMA AaKTaMH WJIM He BBITEKAEeT M3 CyIlecTBa
OTHOILIEHUH", SIBJIIETCS OCHOBOM OCO3HAHHUS JIONMYCTUMOCTH MeAHaIlMOHHBIX
NPOLECCOB B HAJ/IOTOBbIX OTHOILEHUSX, KOTOpPble HUMEKIT SIPKO BbIPAXKEHHBIN
ny6JMYHbINA XapaKTep; BO3MOXXHOW MHCTUTYLHOHAIU3AIUU B CUCTEME HAJIOTO-
BOTO MpaBa; NOTEHLMaJIbHOM HOPMAaTUBHOW ompe/ie/ieHHOCTH. UMeHHO B 3TOM
IJIOCKOCTH BeJIeTCs Hay4yHasl IMCKYCCHS M0 pacCMaTpUBaeMOMY BOIIPOCY B HaJIO-
roBO-NpaBoBOM chepe.

Bomnpoc akTyaJbHOCTH MeAWAIlMM B HAJIOTOBBIX OTHOIIEHHSX JIEXKUT B
IJIOCKOCTHU HCII0JIb30BaHUsI LIMPOKOro CIEeKTpa NPUMUPHUTENbHBIX MPOLELYP
JIJIsl pa3pelieHus CIOPOB MeX/1y HaJIOTOIJIaTe/bLI[UKaMU U KOHTPOJUPYIOIIUMHU
OpraHaMH.

Kak orMmevyaer C.M. MUpPOHOBa, UCII0JIb30BaHUE COTJIACUTEJbHBIX NPOLe-
Jlyp Ha CTaJuu o6pallleHUs 32 pa3pellleHrHeM cropa K PUCAUKIIMOHHOMY opra-
HY MO3BOJIUT YMEHBIIUTb KOJMYECTBO HAJIOTOBBIX CIIOPOB, paCCMaTPUBAEMBIX B
aJIMMHHCTPATUBHOM U CcyZiebHOM nopsakax [10, c. 32].

C Toyku 3peHus M.B. ApakesioBOH, UCII0JIb30BaHUE A/IbTEPHATUBHBIX CIIOCO-
00B paspelleHUs HAJIOTOBBIX CIIOPOB, TAKUX KaK MeAualys, 3aK/JI0YeHHUEe IBYCTO-
POHHUX JIMO60 MHOIOCTOPOHHMUX HAJIOTOBBIX JIOTOBOPOB, BBeJEHHE HWHCTUTYTA
HaJIOTOBOT'0 KOHCYJIbTAHTA NpeAInoJaraeT 3aKpel/leH’e 3a HaJI0rOIIaTe/IbIIMKOM
npaBa BbIOOpa pa3/IMYHbBIX CIOCOO0B pa3pelleHHs HaJIOIOBBIX CIIOPOB, a TAKXKe BbI-
CTpauBaHKWe OTHOLUEHUW Ha YCJOBUAX PAaBHONPABUA CTOPOH M B3aUMOBBITOJHOIO
COTPY/IHUYECTBA, MPHU KOTOPOM OYAYyT COOJIIOAATHCS KaK MyOJIMYHblE WHTEPECHI
roCyJlapCcTBa, TaK U YaCTHble MHTepeChl HaJoroIiaTe birKa [11, c. 42].

0.A. AbakyMoOBa paccMaTpUBaeT MeJuallMI0 B HaJIOTOBbIX OTHOIIEHUSX C
TOYKHU 3peHHUs] 9QPEKTUBHOCTU ee NMPUMEHEHHS, a TaKKe HE0OXO0JUMOCTH Teo-
peTUKO-HOpMaTUBHOro odopmiieHus. Ha B3rzisaja AaHHOrO uccaefoBaTeJisl, UC-
N0JIb30BaHWE MeJUallMU MPU pa3pellieHUH HaJIOTOBBIX CIIOPOB fABJsAeTCA 3 Pek-
TUBHBIM CpPeJiICTBOM GOpPbOBI C POCTOM KOJIMYECTBA Cy[eOHBIX JieJs, 03BOJISeT
HalTH ONTUMaJIbHOE pellleHHe BO3HHUKILIEeN Npo6JieMbl, CIOCOOCTBYET yKpeIie-
HUIO MAPTHEPCKUX OTHOLIEHHUH, POPMUPOBAHUIO KYJbTYPbl MUPHOT'O KOHCTPYK-
THUBHOTO CAMOCTOSITEJIbHOTO pa3pelleHuss KOHQIUKTHBIX CUTYalUH U, KaK CJieJi-
CTBUE, BeJIeT K MOBBIILIEHUIO Ka4eCcTBa MpaBocyAus. BBUay aToro Mmeauanus Tpe-
OyeT AaJsibHellIell TeopeTUYeCKON pa3pabOTKU U 3aKOHOAATEbHOI0 3aKperje-
HusA [12, c. 201]. HayyHOoe 060CcHOBaHHE JONMYCTHUMOCTH MeJUAllMU BO BHEIIHe-
9KOHOMHUYECKOW [eATeJbHOCTU IPHU paspelleHMH HaJOorOBbIX CIIOPOB Ipej-
onpezieIMJI0O CTpEMJIEHME HEKOTOPBbIX aBTOPOB paccMaTpHUBaThb ee B KayeCTBe
WHCTUTYTa Hajorosoro npaaa [13, c. 29; 14, c. 216]. YacTb aBTOPOB 3aHUMAIOT
KOMIIPOMUCCHYI0 NO3UIUI0, MoJiaras, 4To Liejiecoobpa3sHo He ¢GOpMHUPOBATH
HaJIOTOBYI0 MeJIMallI0 KaK NPaBOBOM MHCTUTYT, a MCIOJIb30BaThb OTZHEJbHbIE
npouefypbl U METOAbl MeJMalluy JJi pelleHUss KOHKPeTHBbIX BHU/0B CIIOPOB B
cdepe Hasmoroobsoxenus [15, c. 40].

OZHYUM U3 JAUCKYCCUOHHBIX OCTAETCs BOMPOC O HOPMATHBHOM 3aKpenJeHUH
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KaK IoCpeJHUYECKUX MPOLeAYyp B 00I1IeM, TaK U MeJjMallUM B 4aCTHOCTHU. M3Ha-
YaJIbHO cJle/lyeT OTMETUTb KaK IMOJIOXKUTEeJbHbIM Hay4YHbIA MOAX0J K BONpPOCY
B3aMMOJIEMCTBHUS HAJIOTOBBIX OPraHOB M HaJOroIaTesblMKOB. Hanpumep,
W.B.l|BeTKOB npejjaraeT akTUBU3UPOBAThb AEUCTBUA MO popMasu3al Uy Hajo-
roBOro MapTHepPCTBa NyTeM BKJIK4YeHUs B Hanoroseii kogekc Poccurickon Qe-
Jlepaluy NpUHIUIA COTpyAHUYecTBa [16, c. 42].

PaszBuBas ganHoe MHeHue, 0.0. XypaBsieBa noJsiaraeT BO3MOKHbIM NO/JI-
JlepKaTb HJel BBeJleHUs B 3aKOHOJATeJbCTBO NPUHLMIA COTPYAHHUYECTBA
HaJIOTOBBIX OPTAaHOB U HaJIOTOMJIATEJNbUIMKOB B KayeCTBe OJHOU M3 06s3aHHO-
CTell HaJIOTOBBIX OPraHOB C OJJHOBPEMEHHbIM YCTaHOBJIEHHUEM QOpPM, poLeyp
COTPYZHHUYECTBA, CPOKOB KX IPOBeJeHHS, NMO3BOJAKIIMX IapaHTUPOBATh CO-
6J1t0/leHUe TIPaB U 3aKOHHbIX UHTEPECOB HAJI0roob6s3aHHbIX Jaull [17, c. 70]. A.IIL.
KysysrypToBa BeZieT peyb 0 TOM, YTO Ha 3aKOHO/IaTeJIbHOM YPOBHE HEOOX0JUMO
NpeAycCMOTpeTb 0COOEHHOCTHU MCI0JIb30BaHUSA UHCTUTYTa MeJUalUU B HAJOrO-
BBIX CIIOpPaX, B TOM YHUCJIE ONpPeJeUTh KPYT JIUL, UMEIIIUX PaBO BbICTyNAThb Me-
JIMaTOPOM I10 HAJIOTOBBIM criopaM. HopMaTHBHOe pery/JiMpoBaHue, C TOYKH 3peHUs
aBTOpa, MO3BOJIMT YCUJIMTh B3aWUMOJEWCTBUE MeX/y HaJIOrOBbIMH OpraHaMy U
HaJIOTOIlJIaTe/IbLIIMKaMH B paMKax rocy/lapCTBEHHO-4YaCTHOIO mapTHepcTBa [18, c.
30].

CienyeT OTMETUTD, YTO HEKOTOPBIE YYeHble OTPULIAIOT BO3MOXKHOCTb Me-
JIMALlMU [IPU pa3pelleHUH HaJIOTOBBIX CIIOPOB, XOTS Ha3BaTh 3Ty NO3UIMI0 KaTe-
FOpUYHOM HeJsb35l. HanpuMep, UHTepecHble MPOTUBOPEUYMBbIE BbICKAa3bIBAHUS 110
JlaHHOMY Borpocy HabJuiogatoTca y H.H. JlaitueHkoBo#. C 0iHOM CTOPOHBI, aBTOP
KOHCTAaTUPYET, YTO HAJIOr000JI0)KeHWe, B3aMMOOTHOLIEHHSI MeX/ly HaJsoroIia-
TeJIbLUKOM U IOCYyAAapCTBOM — 00J1aCTh, B KOTOPO NPUMUPEHUE MPOLeAyp MOo-
Cpe/iCTBOM HE3aBUCHMMOTO MOCpeAHUYEeCTBA PaKTUYEeCKU HEeBO3MOXKHO. O6bsic-
HAETCA 3TO NOBBIIIEHHOW 3aUHTEPEeCOBAHHOCTBI TOCyJapCTBa B peasv3aluu
duckanpbHOM QYHKUUHK HAJIOra, OpPUEHTUPOBAHHOCTU B KPU3UCHBIX YCJIOBHUAX Ha
NOBbIlIEHWE YPOBHSA ero cooupaeMoctH [20, c. 245-246].

Bo3MOXHOCTb HMCNOJIb30BaHWSl HAJIOTOBOM MeAMal UM BO BHELIHE3IKOHO-
MUYECKOU JAeATeJbHOCTH B HACTOsLlee BpeMs OCTAeTCHA OTKPbITbIM BOIPOCOM
KaK C TeOpeTUYeCKOM, TaK U MPUKJIAJAHON TOUKU 3peHus. Hanbosiee akTyasbHOU
Ha cerojiHs 3a/jaueil pa3BUTHS UHCTUTYTa MeJuallMi B HAJOroBou chepe sABJA-
eTcs ero momyJspusalnis, HaydyHOe M IMPaBOBOE OCMBbICJIEHHWE U paspelleHue
npo6JsieM B3aMMOJENCTBUS KOHTPOJIMPYIOIIMX OPTaHOB U HaJIOroMJaTeJblU-
koB. [loTeHMabHOE BHeZpeHHe B Pecny6sinke besapych MHCTUTyTa Meqdaliu
JIJI1 pa3pelieHrs HaJI0TOBBIX CIIOPOB He 0yZeT 3pPpeKTUBHBIM Oe3 obecrneyeHus
3aMHTEPECOBAHHOCTU HAJIOTOBBIX OPTaHOB B MCIOJb30BAaHUU IPUMUPHUTENbHBIX
npouesyp U 6e3 co3faHUs yCJOBUM A/ KOHCTPYKTUBHOI'O B3aUMOJEUCTBUSA C
HaJIOroIJIaTebLIIUKaMK Ha OCHOBE MPUHIIMIOB JOOPOBOJILHOCTU M PaBHOMNpPAaB-
HOTO COTPY/IHUYECTBA.
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Y]IK 340.155(476)
BEJIOPYCCKAS IPABOBASI CUCTEMA
B YCJIOBUSAX TIPABOBO# KOHBEPTEHLIMH

Ezopos A.B.
Bume6ckuli 2ocydapcmeeHHblill yHugepcumem umeHu I[1L.M. Maweposa

Besopycckasi mpaBoBasi cucTeMa NpeJCTaBAsIeT COO0M CaMOCTOSITE/IbHOE
3BEHO B CTPYKType MpPaBOBOM J1eHCTBUTEJNbHOCTH, OXBAaThIBAKOLIEN CETOJHS, MO
MoAcCYeTaM HEKOTOPbIX HccaenoBaTesied nopsagka 200 npaBOBbIX CHUCTEM
[7, c. 175]. TpaauiiMoHHO npaBoBas cucTeMa besapycu oTHOCUTCS K poMaHO-
repMaHCKOM MPaBOBOW CEMbE, 0 UEM TAKXKe TOBOPAT IMOCJe/JHME Hay4uHble ucce-
Jl0BaHUSI OTHOCHUTEJIbHO JJaHHOT 0 Bompoca [1, 4, 6].

CoBpeMeHHasi MpaKTHKa MEXAYHApOJHOr0 B3aUMO/IEMCTBUS NMPABOBBIX CH-
CTeM IOKa3bIBaeT, YTO OCHOBHBIM CPE/ICTBOM COJIMKEHUSI HAllMOHAJbHbIX KOMIIO-
HEHTOB SIBJIsIETCS NIpaBOBasi pelleNliys, peajn3lyeMasi B paMKax 0011eil KOHBepreH-
MU MpaBOro Mypa. B 3TuX ycsoBUSX HallMOHa/IbHAs MpaBOBasi CUCTeMa JI0JIXKHA
ONpeeMTbCS B NPUOPUTETAX CBOEr0 B3aMMOJEUCTBUS, KaK C 00Ilel cucTeMoi
VHTErPUPOBaHUS, TaK U OTHOCUTEJNbHO BONPOCOB NPAaBOBOT0 3aMMCTBOBAaHUS TeX
KOMIIOHEHTOB, KOTOPbIE JIeCTBUTE/IbHO HY>KHbI Halllell TpaBOBOM CUCTEME.

HayuonasnvHoe npaso u npasosasi koHgepzeHYyus. HopMaTHBHBIN KOMIIO-
HEHT SIBJISIETCS OCHOBHBIM 3BEHOM B CUCTEMe NPaBOBOM peleniyuu. UMeHHo 6J1a-
roziaps peLeniuyu HHOCTPAHHOTO OMNbITa IPAaBOBOT0 PeryJMpoOBaHUs U3MEHSIOT-
C HallMOHa/IbHble NpaBWJa. B HbIHEIIHUX YCJ0BUAX HEOOXOJUMO OOPaTHUTh
BHUMaHMeE He TOJIbKO Ha peleNUI0 CoJlep>KaHrsl HOPMaTUBHbBIX IPaBUJI, HO U Ha
dopMbl UX BbIpakeHUsl. O4eHb OCTOPOXKHO HEOOGXOMMO OTHOCUTBCS K 3aUMCTBO-
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BaHMI0 HOBbIX pOPM MpaBa, UTO MPOUCXOAUT CETOAHS HAa MOCTCOBETCKOM MpPaBo-
BOM NIPOCTPaHCTBe. B nepByto oyepenp, peub UJeT O TeX UCTOYHUKAX NPaBa, Ko-
TOpPbIe HE OTHOCATCS K TPAAUIIMOHHBIM UCTOYHUKAM POMaHO-repMaHCKOro npa-
Ba. HanpumMep, oyeHb aKTUBHO JAeb6aTUpPyeTCs BONPOC O MPU3HAHUHU CYyZleOHOTO
npeneaeHTa 0JJHOM U3 GOpM 6esI0pPyCCKOro MU poccuiickoro npasa. Heobxoau-
MO OTMETHUTb, YTO MEPEHOC AAHHOTO WCTOYHHKA OyJeT CBUJETEJbCTBOBATH O
MOJIHOM CMeHe NapaJiIurMbl B HAllMOHAJIbHOM MPAaBOTBOPUYECTBE U MpaBOIpUMe-
HeHUM. Tak, B HOBOM peJakuuu 3akoHa Pecny6sinku besapych «0 HOpMaTUBHBIX
IIPaBOBBIX aKTax» NnocTaHoBJieHUA [lneHyma BepxoBHoro Cyza nmpusHawTCAd B
KayeCTBe Pa3HOBUJHOCTU HOPMAaTHBHBIX MPABOBBIX AKTOB, UTO SIBJSAETCA O4Ye-
peAHBbIM IIaroM K NpU3HaHMIO 3a CyeOHOU NpaKTUKOU U ee popMaMU CaMOCTO-
ATeJIbHOT0 UCTOYHHKA MPaBa, OTHIO/b HE POMaHO-repMaHCKOr0 MPOUCXOXKAEHUS
[5].

IIpasomeopuecmeso u npasosas peyenyus. UcxoaHbIM 3BeHOM 111 GOpMU-
pPOBaHHUS HAllMOHAJbHOTO MpaBa U MPABOBbIX TPAAUIUN SBJISETCS KOMIOHEHT
NpaBOTBOPYECTBA, KOTOPBIK TaKXe MOJBEpP>KEH KOHBEPTeHIUM NPaBOBOTO Xa-
pakTepa. Peub He HJeT o0 3aMeHe HAIMOHAJbHOTO MPABOTBOpPYECTBA HEKHWMHU
TpaHCrpaHUYHbIMU ¢opMamMu. Ho Heo6XoJUMO y4YUTBIBATh YCUJIHUBAIOIIUECS
TEHJIEHIIMY aKTUBHOTO BHEJIPpEHHUS MeX/JyHapoJHbIXx GOpM IpPaBOTBOpPYECTBA
NOCpeACTBOM HAallMOHAJIbHBIX NapJIaMeHTOB. JTO NPUBEJET K U3MEHEHUIO HEKO-
TOPbIX GPOPM MOATOTOBKU HOPMATHUBHBIX MPABOBBIX aKTOB, paTUUKAIUU elle
60J1b1LIEr0 YMCia MeXAYHAapOAHbBIX JOTOBOPOB, a TAKXKe pellleHUH OpraHOB UHTe-
rpalMoOHHOr0 XapakTepa (HampuMep, aKTOB, IPpUHKMMaeMbIX opraHamu Coro3HO-
ro rocyzapcrBa benapycu u Poccun).

KpoMe Toro, Heo6X0/JUMO YCUJIUTb KOMIIOHEHT UCCJAEI0BATENbCKOI0 Xa-
paKTepa IpU MOATOTOBKE NPOEKTOB HallMOHAJbHbIX HOPMAaTUBHbBIX aKTOB. Peub,
B MIEPBYI0 oYepe/ib, UJIET O MPHUMEHEHUH METO/0B CPAaBHUTEJNBHOTO NIpaBOBe/e-
HUS NPU U3yYEHUU WHOCTPAHHOTO OMNbITa NPABOBOr0 peryJupoBaHUsl 0Olie-
CTBEHHBIX OTHOIIIEHUU. ITO JJOPKHO OBITh C/IeJIaHO HA CTPOTOM HAyYHOU OCHOBE,
a He NMyTeM MeXaHHUYEeCKOTO0 MepeHoca «HYKHbIX» 3aKOHOB M HOPM IpaBa U3 4y-
KO cpejibl. Ha mpakThke oOHapy:KHMBaeTCs IOJIHAsl ColjhaJjibHasi Ge3pasJiuu-
HOCTb NPUBHECEHHbIX HOPMATUBHBIX AKTOB, €CJIM OTCYTCTBOBAJIO MpeABapHu-
TeJibHOe HOPpMAaTUBHOEe U PYHKIMOHAJNbHOE CpAaBHEHHWE HAI[MOHAJIbHBIX U 3apy-
OeXKHbIX IPAaBOBbIX KOMIIOHEHTOB.

[IpaBonprMeHeHUe U NpaBoBas pelenius. B cTpykType npaBonpuMeHHU-
TeJIbHOU eSITeJIbHOCTU [0J/KHO HAWTU OTpPaKEHHE TAaKOe MOHATHE KaK «Ipu-
MeHeHHe MHOCTPAHHOrO MpaBa», KOTOpOe Ha CEeroJHsIIIHUN JjeHb OrpaHUYMBa-
eTCsl paMKaMM MEeX/AYHapOoJHOr0 YacTHOro mpaBa. Peyb Ao/KHA UATH O paspa-
00TKe OTAGJH:)HOFI AOKTPHUHBI 00 HCIOJIb30BaHUU NHOCTPAHHOI'O KOMIIOHEHTA B
HaIlMOHAJIbHOM IMpaBe 6e30THOCUTENLHO €ro OTpacjeBOr NMPUHAIJIEXKHOCTH. Takue
pPaboThI y2KE UMEIOTCSH B CUCTEME HAallMOHA/IbHBIX IPABOBbIX UCCAEL0BaHUH [2 - 3].

O61eTeopeTUYeCKOM NMPAaBOBOM HayKe HEOOXOAHWMO OOpaTUTh BHUMaHUE
Ha TaKWe CTPYKTYpHble KOMIIOHEHTbl NPAaBONPUMEHEHUS KaK YCTaHOBJIEHUE
baKTHyeCcKON U HOPUJUYECKOW OCHOB Jiesia MPU NMPUMEHEHHWU HWHOCTPAHHOTO
3JIEMEHTA, a TaKXKe Ha 0COOeHHOCTU NPUHATUS pelleHUs 1o Jeay, B KOTOPpOM 3a-
JleiCTBOBAaH UHOCTPAHHbIA KOMIOHEHT. OT/1eJIbHOMY aHAJIM3y CO CTOPOHBI 001IeH
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TEOpUH MpaBa OYAYT MOAJEXaTb U aKTbl MPUMeHEHUsI MHOCTPAHHOTO NpaBa, 0O
YyeM M0Ka YIIOMUHAIOT JIMILIb CIEelMaJTuCThbl MEX/AYHAPOAHOT0 YaCTHOTO IIpaBa.

He cTouT 3a6bIBaTh M 0 MPaBOBOM pelleNiiuy, KOTopasi OCylIeCTBJISETCS O/I-
HOBPEMEHHO C peasv3anyed GopM HalLlMOHAJIBHOTO MpaBonpuMeHeHUs. Hepegko
MPaBOOXPAaHUTEJIbHbIE OPraHbl MEPEHUMAIOT ONBbIT NMPABONPUMEHUTEJIBHOIO Xa-
paKTepa, YTO MOTOM CTaHOBUTBCS MPeAMETOM HAallMOHAJIbHOI'O HOPMOTBOPYECTBa.

[IpaBoco3HaHUe U TpaBOBas KOHBepreHIys. JlaHHas npobJyieMa UMeeT iBe
CTOpPOHBIL. Bo-nepBbIX, peub UJeT 0 GOPMUPOBAHUM THUNA WPUJAYECKOrO0 MbIUI-
JIEHUd, a He TOJIbKO HAallMOHAJbHOTO MpaBOCO3HaHUA. U, BO-BTOpPBIX, cozepxa-
TeJIbHO U3MEHSIOTCA CaMH CTPYKTYpPHble KOMIIOHEHTHI B BU/Jle IPAaBOBOU HJE0-
JIOTUM U MPABOBOW McUx0J0TrMU. Heo6xoUMO OTMETUTDh, YTO JAHHBIA 3J1€MEHT
HalMOHAJIbHOU NMPaBOBOM JIeMCTBUTEJBHOCTH SIBJSETCA CaMbIM CJ0XXHBIM KaK B
OlleHKe, TaK U B U3MEHEHUH N0/, BO3JeCTBUEM IIPAaBOBOM KOHBEPTreHIMH.

Tun wpugryeckoro MblllJIeHUS1 — sIBJeHUe, BbIXOJsllee 3a MpeJesibl
HalMOHAJIbHOU MpaBOBOM cucTeMbl. FOpuudyeckoe MblilieHHe GOpMUPYETCS B
HeJipaxX MPaBOBOM CEMbH, 0O0beJUHSAIOIIEN Cpa3y HECKOJbKO OJHOPOJHBIX Mpa-
BOBBIX CHUCTeM. MBI paccMaTpuMBaeM HECKOJbBKO KOMIIOHEHTOB, BXOJSLIUX B
CTPYKTYPY IOPUANYECKOTO MBILIJIEHUS U OHU KacalTCs B3IJISI0B Ha CJeJyloliue
coZiepKaTeJibHble KOMIIOHEHTHI IPAaBOBOU CEMbHU:

- opMasibHbIE UICTOYHUKHU NIPABA;

- HOPMaTUBHYIO OJHOPO/IHOCTh;

- 00LIHOCTB U crieUPUKY CUCTEMBI TIPABA;

- IPaBOBOU NOHATUNHBIN QOHJ ONpeie/IeHHOr0 TUIIA MTpaBa.

B yacTHocTH, mpeAcTaBUTE/b AHIJIOCAKCOHCKUX MPAaBOBBIX TpaAULIUU
BOCIIUTBHIBAETCS B JlyXxe BOCHPUATUS CyJIeOHOTrO Mpelie/leHTa B KayeCcTBe OCHOB-
HOrO, a WHOTJA, eJJUHCTBEHHOr0 MCTOYHHKA IpPaBa; aHIJIOCAKCOHCKUN HOPHUCT
BOCIIPUHUMAaeT CBOE MPaBO UMEHHO C NMO3ULUHI ero JleJleHus Ha obllee NpaBo U
NpaBo CIIpaBeAJMBOCTH; HOpMa aHIJIOCAKCOHCKOI0 MpaBa Bcerja KasyabHasl — B
NpeJ/iCTaBJIEHUU aHTJIOCAKCOHCKUX HPUCTOB U T.A. TaKylo ke XapaKTepPUCTHUKY,
HO C [JIpyTUM COJEep>XaHUeM, MO>KHO TPHUBECTU OTHOCUTEJbHO POMaHO-
repMaHCKHX IPaBOBbIX TPAJAULAM.

YTo KacaeTcs U3MeHEHHS KOMIIOHEHTOB NMPaBOBOW W/JEO0JIOTUH WU NMpPaBoO-
BOU MCUXOJIOTUU OHU TaKKe 3aBUCAT OT GOPMHUPYIOIIErOCs THUIA OPUAUYECKOTO
MBIIIJIEHHS] U ero peaju3ali B YCJIOBUSAX KOHKPETHOU HAallMOHAJIbHOU MpaBo-
BoM cucteMbl. Ho ecThb U 06lMe XapaKTEPUCTUKU TEHAEHIUN B JlaHHOU cdepe
npaBoco3HaHUsA. OHU KacalTCcs BO3MOKHOCTU CO3JaHUSI TPAaHCHALMOHAJbHOTO
npaBa, KOTOpOe BHaYaJle OlleHUBaeTCd Ha YPOBHe NPaBOBOM U/I€0JIOTHH, a 3aTeM
yke GOpMUPYIOTCS NpejCcTaB/JeHUue O JaHHOM THIle NPAaBOBOr0 YCTPOWCTBA Ha
YPOBHSIX 00BIIEHHOTO U NMpodeCcCUOHAJBbHOr0 NpaBoco3HaHus1. Ho B sit060M cay-
yae, peyb OyJIeT UATHU O HOBOM U JIOTIOJIHUTEJIbHOM THIIE IPABOBOTO PEryJUPO-
BaHHUS 001LECTBEHHOT0 OTHOLIeHUs. Kak cebs moBeeT B 3THUX YCJOBUSX HALlAO-
HaJ/IbHOE MPaBOCO3HAHUE, IOKA TPYAHO NpeAyraJiaTh.
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YK 340.5:341.942
UMHOCTPAHHOE IIPABO U ET'O TOJIKOBAHHUE
INOCPEACTBOM METOJZA CPABHUTEJ/IbHOTO IIO3HAHUA

Ezoposa A.T.
Bumeb6ckuli 2ocydapcmeeHHblll yHusepcumem umeHu I[1.M. Maweposa

UccnepnoBaHuio npo6JsieM NpMMeHEHUs] HHOCTPAHHOTO MpaBa MOCBSALIEHO
60J/1b1lIOE KOJIMYECTBO paboT. B OCHOBHOM OHM KacalTCs NPUMeHEeHUS UHO-
CTPaHHBIX HOPM HalMOHaJbHBIMU cyAaMi [1, 2, 5]. Ho coBeplieHHO OTCYyTCTBY-
I0T CPaBHUTEJIbHO-NIPABOBbIE UCCJIEL0BaHUSA, IPEJMETOM KOTOPBIX SBJISIJIUCH OBbI
BONPOCHI TPAHCTPAHUYHOTO PUMEHEHHSI NHOCTPAHHbBIX HOPMATUBHBIX peryJis-
TOpOB. BMecTe ¢ TeM, HMEHHO CpaBHUTE/JbHO-NIpaBOBasi HayKa MpH3BaHa NpHU-
HATb CaMOe aKTUBHOE y4yaCcTHe B COBEPUIEHCTBOBAHUH MpoLecca HallMOHAJIbHO-
ro npaBoNpuMeHeHUs B chepe YCTaHOBJIEHUS COJlep>KaHUsI UHOCTPAHHOTO MpaBa
Y IpPUMEHEHUS] UHOCTPAHHbBIX HOPM.

[lauTpa NMpaBOBOM XU3HU COBPEMEHHbIX 00ILEeCTB Ype3BblYallHO pa3Ho-
o6pasHa. Hapsay c ycrosiBlunMucsa ¢opMaMu poMaHO-repMaHCKOr0 U aHIJIOCaK-
COHCKOr'o npaBa NpPOJAO0JKAKT JAeWCTBOBATh, Ka3aJoCh Obl, apXaWiHble HOPMbI
pPEeJIMTMO3HOT0 M OOIIMHHOrO mpaBa. [IpoucxoaAuT KOHBepreHuus TpPaJUIAOH-
HbIX pOpM, HapUMep, KOHTUHEHTAJbHOT0 KOAUPUIUPOBAHHOTO U Mpele/leHT-
HOro npaBa. BHeapsitoTcs HOBble pOPMbl HETPAJULMOHHOIO MpaBa — MYCYJb-
MaHCKOT0, UH/IyCCKOT'0 UYAENCKOr0 U T.[.
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B 3THX yC/JIOBUSIX HALJMOHAJILHOMY MPAaBOMPUMEHUTEJIIO MPOLLe OTKA3aThbCA
OT NpPHUMEHEHHUS 3apyOeKHbIX MPABOBBIX PETyJISATOPOB, YeM OTBICKUBAaTb GOPMBbI
IIPaBa,CyILIeCTBYOIIUEe B 3K30TUYECKUX, C Halled TOYKH 3peHMs, IPaBOBbIX CUCTe-
Max. Ho Takol noaxoj, HUBeJHUpYyeT L€HHOCTb WHTEpPHALMOHAJM3aL MU O0Olie-
CTBEHHOM >KU3HH, IPOBOLMPYeT Ha UCKJIIYEeHWe HAllMOHAJIbHOW [IPAaBOBOU CHUCTe-
MbI U3 cdhepbl MeXx/1yHapOJAHOTO B3aMMOAeNCTBUSA. HeolleHUMYt0 OMOI1Ib B Peo/io-
JIEHUU 3TUX TEHJEHIIMH MOXKET ChIrpaTh HayKa CPAaBHUTEILHOTO NIPaBOBE/I€HHUS.

[IpaBoBass KOMNapaTUBUCTHKA NpeJCTaB/seT COO0M 00IlenpaBOBY Me-
TOJ0JIOTUYECKYI0 HAyKy, ClelMaJM3MPOBAaHHO U3y4alLlyl0 UHOCTPAaHHbIE Ipa-
BOBble KOMNOHEeHTHI[3]. CyThb cnenuajn3aluy JaHHOTO Hay4YHOIr'0 HallpaBJIeHUS
COCTOUT B CPaBHUTEJIbHOM IIO3HAaHUU IPAaBOBOW MaTepUU pPa3HOU CHUCTEMHOU
NPUHA/AJIEKHOCTU. B CBA3U € 3TUM 0COOBIA MHTEpec K pe3yJibTaTaM Hay4HOro
IIO3HAaHUA CPAaBHUTEJIbHOTO XapaKTepa MPOSBJIAET, Ipex/ie BCEro, Hayka Mex-
JlyHapOIHOT'0 YaCTHOTIO NpaBa.

KBHUHT3CCEHIIUA JAaHHOM HAYKU C TOYKU 3pE€HUS NIPUMEHEeHUd UHOCTpaH-
HOro npaBa u3JoxeHa B cT. 1095 I'paxkaHckoro Kogekca Pecny6svku Besnapych,
onpeJiesidl0lied OCHOBAaHUSA YCTAHOBJIEHUA COJEpXaHUSA UHOCTPAHHOrO IpaBa.
CorJyiacHO IaHHOM HOPMBI, Cy/i 06513aH 3TO JieJlaTh B COOTBETCTBHE C 0QUIUAJb-
HbIM TOJIKOBAaHMEM, IPAKTUKOW NPHUMEHEHUS U JOKTPHUHOM, CJOXKUBIIUMUCA B
VHOCTPaHHOM rOCyZlapCTBe, IpaB0 KOTOPOro NpeJnosaraeTcs A NpUMeHeHNs
B IpyrOM NPaBOBOW CUCTEME.

CywmecTByeT NpUHLMNIMAJbHAA PAa3HULA MeX/y aHIJIOCAKCOHCKMMH U pO-
MaHO-FepMaHCKUMU (KOHTUHEHTAJIbHbIMU) TPaJULIUSIMU OTHOCUTEJNbHO MOHHU-
MaHMS U OCyLeCTBJIEHUS TOJKOBAaHNWSA HOPM IpaBa.

C TOYKU 3peHHs CPAaBHUTEJBHOIO IPAaBOBEIeHUS peyb UJeT O TpeX BUJax
CpaBHEHHS: HOPMAaTUBHOM, QYHKI[MOHAJIbHOM U IOKTPUHAJbLHOM.

HopmaTuBHOe ¥ QpyHKIIMOHA/JIbHOE CpPaBHEHUE U3BECTHO JOCTATOYHO /JIaB-
HO. PoloHaYya/lbHMKaMU [JaHHOT'O BHU/JIA CPABHUTEJbHOIO MO3HAHUA CUUTAIOTCA
M. CosiomoH U 3. Pabesib. HopMmaTuBHOE CpaBHEHHME 110 CYTH JieJia NpeACcTaBsieT
co60l CONMOCTAaBUTEJbHOE MO3HAaHUE HOPMATUBHO-PEryJSTUBHOIO KOHTEHTa
VHOCTPAHHOI0 U HALlMOHAJIBHOrO NpaBa. YacTo cpaBHEHUE HOPM NPOUCXOLHUT C
MCII0JIb30BaHUEM HOPMAaTUBHOM 6a3bl Cpa3y HECKOJIbKUX MPaBOBbIX cucTeM. Kak
IIpaBUJIO, CPAaBHUBAIOTCA MpaBUJa NOBeLEeHUs, CJIOXKUBIINECAd B TOM UM WUHOMU
cTpaHe. Kazasoch 6bl, HeT HUYEro Npolie, CpaBHUBATh HOPMBI MIpaBa, KOTOPbIE
TeM 6oJiee UMEIT MaTepyua/ibHOE 3aKpelJieHUe B 3aKOHAX, KOJleKcax, [UPKYJIs-
pax, npenezeHTax U T.4. Ho HopMaTHBHOE CpaBHeHHE ellle He 3aKaHYMBAETCHA
NpPOCThIM CpaBHeHHWEM NpaBuJ. OuiMbkKa, KOTOpPYK AONYCKAIOT B 3TOM Cjaydae
NpaBONPUMEHUTENH, NMPUBOAUT K MeXaHU4YeCKOMY BOCIPOU3BELEHHUIO HOPM,
BO3HUKUIMX U PYHKLMOHUPYIOIIUX B PA3HbIX CUCTEMHBIX yCJI0BUAX. OOs13aTe N b-
HOMY CpaBHEHHWIO U3HA4YaJbHO JOJKHBI NIO/JIeXKaTh He CaMU MpaBuJa, a GOpMbl
MX 3aKpelJeHus, U 6oJsiee TOro, He TOJAbKO GOPMbI MU UCTOYHUKHU MpaBa, a B
IIMPOKOM CMbICJIe — BC (popMasibHAasA CTOPOHA BOSHUKHOBEHUS U QYHKLHUOHMU-
pPOBaHUA MPABOBbIX HOPM.

CpaBHHUTeE/IbHOE NO3HAaHUE, Npex/e Bcero, Kacaetca GpopMbl ObITHUA Npa-
BOBOW HOPMBbI B TOM WJIM UHOW NpPaBOBOM cucteMe. [IpaBonpuMeHUTEb, B TOM
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4yHuCJie U CyAbsl, NO/DKEH MOHUMAaTh, YTO OCHOBHOU GOPMOM CyIeCTBOBAaHUS aH-
IJIOCAaKCOHCKUX MPaBUJI SIBJISIETCS NMpeleseHT; popMaibHON «060JI0UYKONU» pesr-
rMO3HOI0 MpaBuJia MOBEJeHUsI CYUTAeTCs CBAleHHbIM ucTouHUkK (Kopan, Topa,
Beap!l u T.A4.); TpaAMLIMOHHON GOPMOM poMaHO-repMaHCKOTO MpaBa MPU3HAETCs
HOPMAaTHUBHbIN MPABOBOM aKT (3aKOH, AUPEKTHUBA, LUPKYJSp U T.1.). JJig npaBo-
NpUMeHHTeJIel OUYeHb BaXKHbl CPABHUTEJIbHO-IIPABOBble 3HAHUSI 006 UCTOUHHKAX
(bopmax) mHOCTpaHHOro mnpaBa. K coxkaseHuo, TpaAullMOHHbIE KypChl 061ei
TEOPHHU MpaBa 00JIbllle OPUEHTHUPYIOT 00YUYAIOLMUXCSA HA M3ydyeHUe HallMOHa/b-
HbIX MCTOYHUKOB NpaBa. BakHble BOMPOCHI A€MCTBUS HOPM IpaBa BO BpeMeHH, B
NPOCTPAHCTBE U MO KPYry JIMI, pacCMaTPUBAKOTCAd B Cyry6o HaljMOHaJIbHOU
MJIOCKOCTH NMPUMeHEeHHUs NMpaBoBbIx HOpM. CaMoO MOHKMMaHUe MpaBa Kak 061Iero
coMasibHOTO peHOMeHa Takke 6oJibllle MPUBS3aHO K HCCAeN0BAaHUIO HalMO-
HaJIbHbIX TPAAWIIM HOPMATUBHOCTHU, CHCTEMHOCTH, TAapaHTUPOBAHHOCTU U
dbopMasibHOU ompeie/IeHHOCTH MPaBUJI MOBeJleHUsl. B cucTteMe 10pUANYECKOTO
06pa3oBaHUsl OTCYTCTBYIOT JIECTBUTEJbHO KOMIApaTUBHbIE y4eOHblEe JUCIU-
IJINHBI METO/0JIOTUYECKON HANpaBJeHHOCTU. B 0CHOBHOM peub UzeT 06 usyde-
HUU OTPACJIEBBIX AUCIUIJINH CPABHUTE/JbHO-NIPABOBOU HaNpaBJ/IEHHOCTH — KOH-
CTUTYLMOHHOTO NpaBa 3apyOeXHbIX CTPaH, CPABHUTEJNbHOIO aJ[MUHHUCTPATHB-
HOTO MpPaBa, I'Pa>KJaHCKOTO U TOProBOTO MpaBa 3apybexHbIX rocyaapcTB. Camo
M3y4YeHHe CPaBHUTEJbHOIO NpaBoOBeeHUs, WU Kypca «[IpaBoBble CUCTEMBI CO-
BpPEMEHHOCTU», HOCUT 60Jibllle UHGOPMAILIMOHHBINA XapaKTep, a OyAyliue NpaBo-
NPUMEHHUTEJH MOJy4aloT 0630pHbIE 3HAHUS O CYLIECTBYIOIUX MPABOBbIX CUCTeE-
MaxX COBPEMEHHOCTHU B caMoM o0611eM Buze. OTpac/ieBble IOpUJUYECKUE HAYKH
TaK)Xe JIMIeHbl CPAaBHUTEJIbHO-NPAaBOBOr0 METOJ0JIOTHYECKU OpPUEHTUPOBAaH-
HOr0 KOMIIOHEHTA MO3HAaHWS UHOCTPAHHOro npaBa. Tak, HauboJsiee 6JIM3Kasi MO
MCC/IeIOBAHUI0 MHOCTPAHHOIO MpaBa AUCUMUIIMHA — MEXAYHAapoJHOe YacTHOe
NpaBO - OTPaHUYMBAETCS TEMaMHM, CBSI3AHHBIMU C TeXHUYECKMMH BOINPOCAMH
NpUMeHEeHHUs] KOJUIM3UOHHBIX HOPM U YCTAHOBJIEHHUS COJlep>KaHUsI HHOCTPAHHO-
ro npasa. Hy’>kHo ckasaTb, YTO JlaHHbIE BOMPOCHI JOCTATOYHO 0OCTOSTENBHO UC-
CAelyl0TC B HayKe MEXAYHApOJHOTO YAaCTHOTO MpaBa, HO MOJ, CBOUM YTIJIOM
3peHUs], JIMIIEHHbIM LIHPOKOT0 METOJ0JIOTUYECKOro MOoAX0/a K HCCaeayeMoin
npo6JieMe 10 OlleHKe HHOCTPAHHOTO MpaBa.

N3yyeHue popMasbHOU U coJlepKaTeIbHOU NPUPO/Ibl MHOCTPAHHOIO Mpa-
Ba, KaK U 3apyOeXHOM MPaBOBOU CUCTEMBI B 1leJIOM, MPeACTaBJsIeT COO0M Bax-
Hy10 00pa3oBaTe/IbHYI0 U NPaBONPHMEHUTEJbHYI0 NpPOO6JIeMy, MOCKOJbKY 6e3
3HAaHUS UCTUHHOW NPUPO/ibl MHOPOJHOIO MPaBOBOT0 PErysTopa HEBO3MOXHO
NPUHSATH Ka4YeCTBEHHOE WPUCAUKIMOHHOE pellleHue, BJIMSIOlee HA aBTOPUTET
HalMOHAJIbHOTO IPaBONPUMEHEHMUSI.

YcTaHoBJ/ieHME HOPMATHBHOM OCHOBBI NMPUHUMAaeMOTO pelleHUus Npej-
CTaBJIsieT COOOM BaKHOE 3BEHO MO3HAHUS KaK caMoil GpopMbl CyleCTBOBaHHUSA
MHOCTPAHHOTO MpaBa, TaK U Crocoba ero nosiBjeHus. [IpaBonpuMeHuUTEN b J0JI-
»Ke€H pas/inyaTh CyAeOHYI0 U NapJaMeHTCKY0 GOopMbl IPAaBOTBOPYECTBA, B pe3yJib-
TaTe peasu3alii KOTOPBIX MOSBJSIOTCSA aOCOJIOTHO pa3Hble, B TOM YUCJI€E U MO CBO-
eMy CcoZiepKaHHI0, HOpMbI TpaBa. Cy/1eOHbIM CI0COO6 HOPMOTBOPYECTBA Pe/INoJiaraeT
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Co3/laHMe HOPMATUBHOW CHUCTEMBI, O COJEPXKAaHUM KOTOPOW He 3HAeT caM HaIHo-
HaJIbHbIM TPaBONPUMEHUTEJIb 10 MOMEHTA BblHeceHHUs peleHus. Cyae6Has mpak-
THKA KaK UCTOYHHUK MPaBa — YHUKAJIbHOE SIBJIeHHE COBPEMEHHOI0 MpaBoINpHMeHe-
Hus. CyZibe He0OX0JUMO OTHOCUTBCSI K 3TOM PpopMe HOPMOTBOPYECTBA C GOJIBLIION
OCTOPOXXHOCTBI0. IMes Jies1 ¢ mpelnieIeHTHBIMH CHCTEMAMH, MbI JIOJHKHBI TOHUMAThb O
HEBO3MOXXHOCTU TNPUMEHSITh COOTBETCTBYIOLME WHOCTPAaHHble HOPMbI B ¢dopme
npere/eHToB. JIpyroe aeso - KoAUPHUIIMPOBAaHHOE 3aKOHO/IaTebCTBO. [10J10’keHUs
KOJIEKCOB, IPYTMX HOPMaTHUBHbBIX IPABOBbIX aKTOB HAXOJMUTLCS B M0JIe 3pEHUS KOH-
TUHEHTAJIbHOTO MPABONIPUMEHHUTEJIS, 2 3HAYUT U B apCeHasle HAI[MOHAJILHOTO CY/bH.

Bca cyTh Bompoca npaBolnprMeHeHUs NPpY OLeHKe HOPMAaTUBHOCTH HU3ydae-
MOT0 IpaBUJIa 3aK/II0YAeTC B YCTAaHOBJIEHUH QOPMBbI I0pUAUYECKOM 0053aTe/IbHO-
CTH TOTO INpaBWJIa, KOTOPOE CJOXKUJIOCh 33 PYOEXOM U NMOJJIEXKUT 0053aTeIbHOMY
IPMMEHEHMIO, CKaXKeM POCCUMCKUM Cyzabed. UHBIMU cl10BaMy, s8.159emcsl AU OaHHOe
npasu/10 HOpMoU Npasa 8 CMpaHe c80e20 NPOUCXOHCOEeHUS. ITOT BONPOC CTAHOBUTCA
OCHOBHBIM IIPU NPUHATHHU pellleHUs] O IPUMEHEHWU MHOCTPAaHHOM NPAaBOBOW HOP-
Mbl. O4YeHb peZiKO B HAllMOHAJILHOM 3aKOHOJATEJbCTBE JAPYTUX CTPAH Mbl MOXEM
HaWTH 3aKOHbI 06 UICTOYHHKAX MPaBa.

B cTpaHax poMaHO-repMaHCKOro npaBa aHaJIOTUYHOe 3aKOHOJATeJIbCTBO
OTCYTCTBYyeT, a Mo BbIpaxkeHUt0 M.H. MapueHKko 3/ecb U BOBCE «HET €JUHOr0
omnpe/ieJieHHs UICTOYHUKOB NpaBa U €JUHOT0 O HUX MpejCcTaBJaeHUs» [4, c. 296].
COOTBeTCTBEHHO, TaKasd Ke CUTyalUs CyLeCTBYeT U B CTPAaHaxX aHIJIOCAKCOHCKO-
ro npaBa, B KOTOpPbIX, K TOMY €, OCHOBHbIM UCTOYHUKOM IIpaBa IpPU3HAETCH
IOpUAAYECKUN NIpelneieHT. He cocTaBisieT UCKIIIOUEHUS U CYLECTBYIOLAs NpakK-
THKa eJUHO0Opa3HbIX 3aKOHOB B NpaBoBou cucteMe CIIIA, KoTopble 1o CyTH Je-
Jla coZiep>KaT He HOpMaTHUBHOE onpejiesieHHe GopM NpaBa, a TEXHUKY PaboThI C
denepasbHBIMM MOJEJbHBIMU aKTaMU HamnoA00He TUIOBBIX KOJEKCOB MO yro-
JIOBHOMY IIpaBy, YTOJI0BHOMY IPOLecCy, JoKa3aTeJbCTBEHHOMY npaBy CIIIA.

Takum 06pa3oM, NOHMMaHHWE CUCTEMbBI U COJEPKAHUS UCTOUHUKOB HUHO-
CTPAHHOrO MpaBa OCHOBAHO Ha JJIOKTPUHAJIbHOM, HUT/le HOPMAaTHUBHO He onpe/e-
JiieMOM, NMOHWMaHUHU ONpeJesIeHHOW TpyINbl HOPM, KOTOPble HALlMOHAJbHBIN
NpPaBONPUMEHUTEJb AO/HKEH YCTAHOBUTD U ONMPEeJIUTh B KaueCcTBe 00s13aTeb-
HbIX /1 IPUMEHEeHHUs B KaXK/I0M KOHKPETHOM CJIy4ae.

[ToaToMy Tpeb6oBaHusa cT. 1095 I'paxkgaHckoro kozaekca Pecny6sivku Be-
JIapyCh O IPMMEHEeHUY UHOCTPAHHOI0 NpaBa B COOTBETCTBUE C JOKTPUHOH, CJ10-
>KMBLIENCS B UHOCTPAHHOM TOCy/ZlapCTBe, KacaeTcsl, pexJe BCero, OlleHKU Xa-
paKTepa UCTOYHHKA NpaBa U €ro HpPUJUYECKOW CUJIbl B 3apyOEXHOW CHUCTEME
NpaBa, a 3aTeM yKe CaMOro COJlep>KaHUsl MHOCTPAHHBIX HOPM.
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YK 341.241.8:347.74
ITPABOBOE PETYJIMPOBAHUE MEXKAYHAPOJAHOI'O
ABOHWHOI'0O HAJIOTOOBJIOKEHHUA

Kapneiiuuk A./]., Kopeneskas E./.
Bumeb6ckuli 2ocydapcmeeHHblll yHusepcumem umeHu I[L.M. Mawepoga

Pa3BUTHE 3KOHOMHYECKUX OTHOIIEHUN B 06JIaCTH MeXAYHapOJHOTO Mpa-
Ba Mo/ipa3yMeBaeT CO60M co3/laHUe TOCYyAAPCTBOM BbICOKO3)PEKTUBHOM CUCTE-
Mbl HaJIOTOOOJIOKEHUSI MEX/YHApOAHbIX omepauui. OAHUM U3 HeraTHBHBIX
$aKTOpOB ABJIAETCA MEXAYHAPOJHOE ABOMHOE HAJOroob6s0KeHue. YCTpaHeHH e
JIAHHOU Mpo6JieMbl SIBJSETCS OJJHOM M3 BaKHEWIIMX 3a/1a4 NMPaBOBOTO PeryJiu-
pOBaHUs B MEX/YHAPOJAHOM IpaBe.

MaTepuasaMy [AaHHOTO HCCIeJOBaHUA fABJASAIOTCA HasoroBblii KoJekc
Pecny6sinku benapych, a Takke 3akoH Pecnyosinku besapych "O Hasiorax Ha Jj0-
X0/lbl U TPUOBLIBL". MEeTO,0/10TMYECKYI0 OCHOBY HCCJIeJOBAaHUS COCTABUJIU TaKue
MeTO/bl TO3HAHMUS, KaK aHA/IM3, CHHTE3, 060061eHHe HAYYHbIX JAHHbBIX 110 TEME
YcCJieIOBaHUS.

J/IBOliHO€e HaJIoroo6JI0XKeHHME SIBJISIETCS MPO6JIeMON MeXAyHapoAHOro Xa-
pakTepa. OHO onpefesisieTCs KaK CUTyalus, KOTJa OJUH U TOT e CyO'beKT 06J1a-
raeTcsi HAJIOTaMU OTHOCUTEJIbHO OJIHO U TOr0 e 06'beKTa B IByX U 6oJjiee Tocy-
JlapCTBaxX 3a OJMH W TOT e nepuo/j; BpeMeHU. CyObeKTbl HAJIOT006JI0XKEHUSI -
dusnYecKre U IPUAUYECKHE JIMIA, KOTOPble UMEIOT IOPUJUIYECKOEe OTHOLIEHHE
K HeCKOJIbKMM cTpaHaM. [lo o6'beKTaMu B CBOIO o4yepe/ib MOHUMAIOTCS J0XO/,
NpUOBLIb, PACX0/l, UMYIIECTBO U UHOE 0OCTOSAATEbCTBO, GAKT HAJIMYUSA KOTO-
pbIX SIBJSE€TCS OJHUM M3 OCHOBAaHMM BO3HUKHOBEHHSI O6GSI3aHHOCTH YIJIAThI
Haviora.

BoJIbIIMHCTBO rOCYyJAapCTB UMEIOT HaJIOTOBbIE NPaBUJa, KOTOPbIe PeryJiu-
PYIOT HAJIOTOBBIA PEXUM JJIsI CBOUX PE3U/I€HTOB, pabOTAIIIMX 32 IPAHULIENA U
MHOCTPaAHHBIX JIUII, IeUCTBYIOIIMX B CTpaHe. B pa3HbIX cTpaHax CyIleCTBYIOT He-
OIMHAKOBbIE HAJIOTOBbIE CUCTEMBI, OJHAKO B TO K€ BpeMs JOJ/DKHO CyIecTBO-
BaTb CXO/ICTBO U B3aMOINOHUMaHUE MeXY HUMHU.
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Ecnu paccmaTpuBaTh NpaBOBOe peryJdpoBaHUE ABOWHOTO HaI0roo6J10-
»KeHUs1 Ha npuMepe Poccuiickont ®egepanyu u Pecnybsmku bBesapych, MOXHO
c/leslaTh BbIBOJI O TOM, 4YTO pOpMOI peasir3aniii 3aKOHOAATeJbCTBA HA MEX/Y-
HapO/JHOM apeHe SBJISITCA MeX/AyHapoAHble J0TOBOPLI U corJaieHnus. Poccuii-
ckaa Pepepanus nojamnycasa Co MHOTUMU roCyapcTBaMu corJiaiieHus 06 usbe-
»KaHUM [IBOMHOTrO HaJIOroo6JiokeHUsl. B HacTosiiee BpeMsa felcTByeT 6osiee 70
MeX/IyHapOJHbIX KOHBEHIIUA U JOrOBOpPOB. BMecTe ¢ 3TUM mpoJo/KalOT Jeu-
CTBOBATh coryaleHus, nognucanusle ¢ [lpaButenbcrsom CCCP.

B Poccuiickoit ®egepanuy MojJiepHHU3alMsl HAJIOT000JI0XKEHHST BeJeTCs C
NOMOILBIO AeATeJbHOCTH MeXAyHapoAHOr0 BaJIlOTHOTO (POH/Ia, TO3TOMY 0Cc0b0e
BHUMaHUe BHYTPHU CTpaHbl yjesisseTcs He mpobJjemMe u36eXaHHUs ABONHOTO
HaJIOr000JIOXKEHHUS, a NepeCcTPOKe CTPYKTYPbl CUCTEMBI HAJIOTOBOrO yIpaBJe-
HUs.MexyHapoJHble corJialleHusi 06 u36exaHUU JBOWHOrO HAJIOroobJioxe-
HUSI, KOTOpble IPUMEHSAIOTCA HAa TeppuTopun Poccuiickort ®Penepanuu, BXOAAT B
CHUCTEMY IpaBa JaHHOTO roCcyiapCcTBa.

B cpaBHeHuu c Poccuiickont ®enepanueit B Pecniyosnke besnapych g0 2004
rojia 6eJIopyCCKMM HaJIOTOBBIM 3aKOHO/aTeJIbCTBOM ObLJIO 3aKpeNJIeHO MoJI0XKe-
HUE O BO3MOXKHOCTU U30eKaHUs JBOMHOIO HAJI0ro06J10KeHHUS1 B OJHOCTOPOH-
HeM nopszake. Takum o6pasom, B cT.5 3akoHa Pecnybsmku benapych ot 20 fe-
kabps 1991 roaa «O Hasorax U cbopax, B3UMaeMbIX B 610/ xkeT Pecnyosinku be-
JIapyCh» CoZiepKaJlacb CUCTeMa U36eKaHUsl JBOMHOI'0 HAJOr0006JIOXKEHUS B O/]-
HOCTOPOHHEM MopsiZiKe. ITOT HOPMAaTUBHO-NIPABOBOW aKT 3aKpelJisijl HPUHLUI
eIMHUYHOM YIJIaThl HAJIOTA, TO €CTh OJJMH 0O'bEKT MOXKET 06JiaraThbCs HAJIOT OM
OZHOTO BH/la OJMH pa3 3a COOTBETCTBYIOLUN GUHAHCOBBIM epuop [1].

[Tocsie Toro, kak BcTynua B cuiiy Hanoroseiii kogekc Pecny6oauku benapych
ObLIM BHECEHBI U3MEHEHUSI B HAJIOTOBOE 3aKOHOAATENbCTBO CUTYalUs U3MEHUJIACh.
UccnenoBanue HbIHE JEWCTBYIOIIETO 3aKOHOAATEILCTBA MO3BOJISIET C/1€/1aTh BbIBOJ
0 TOM, UYTO BO3MOXKHOCTb IPUMEHEHUsI OJJHOCTOPOHHUX Mep M0 U306eKaHUI0 JBOMHO-
ro Hajsoroo6JioxkeHus B besnapycu otcytcrByeT. B O61ieit yactu HasioroBoro kosiek-
ca Pecnybsinku Besnapych 0 ToM, Kak M36€aTh JIBOMHOT0 HAJI0r000JI0’KeHHS He CKa-
3aHO. OziHako B cT.6.1 3akoHa Pecny6uinku bBenapych «O Hasorax Ha JOXO/bl U IIPU-
Obl/Ib» TOBOPUTCA O TOM, UTO GAKTUYECKU YIlJIaueHble B COOTBETCTBUM C 3aKOHO/a-
TEJIbCTBOM JPYTOro roCy/JapCTBa CYMMbI HaJIOTa Ha MPUOBLIb B OTHOILLIEHUH JI0XO0/a,
NOJIYYEHHOT0 U3-3a pybeka, He 3a4UThIBAIOTCS NPH yIJIaTe Hajlora Ha NPUObLIb B
Pecny6.ivike Beslapych, ecyiv He pelyCMOTPEHO MEX/AYHAPOJHbIM JloroBopoM [2].U3
3TOro cjaeflyeT BbIBOJ O TOM, YTO 0 2004 roa nprMeHs/I0Ch HECKOJIBKO MyTeX U3-
6exkaHUs1 IBOMHOTO HAJIOTO00J/IOKEHHUS, @ UMEHHO MEXXJAyHapO/IHble COTJIAallleHUs 1
OJJHOCTOPOHHHE Mepbl B COOTBETCTBUHU C 3aKOHOaTebCcTBOM. Ho nocsie 2004 roga
Pecny6sinka bBeslapych HCK/IIOUMJIa BOSMOXKHOCTb MPUMEHEHUSI OJJHOCTOPOHHUX Mep
10 U30€KaHMIO IBOMHOI'0 HAJIOT000JI0KEHMS.

OfHMM M3 00LIMX MyTeW pelleHUs MPOoOJieMbl JBOMHOrO HAJOr006J0Xe-
HUs1 Poccuiickoit Penepanuu u Pecny6avku besnapych siBjisieTcsl HaJIOorTOBbIH 3a-
4yéT. Ero Tak »ke ucnoJib3yeT psij eBpONEeNCKUX CTPaH. 3a4eT NPOUCXOJAUT B COOT-
BETCTBUHU C YTBEPXKAEHHbBIM MOPSIIKOM U B CJIy4asiX, yCTAaHOBJIEHHbIX BHYTPEHHUM
HaJIOTOBBIM 3aKOHOJaTeJbcTBOM Poccuiickoit @enepauuu. Jloxoapl, NosydeHHbIE

— 130 —



POCCUKCKOW OpraHu3alnuer OT UCTOYHUKOB 3a e€ npeJieslaMy, YYUThIBAKTCA MPU
onpe/ieJIeHMU ee HAJIOTOBOM 6a3bl B MOJIHOM 00'beMe C yYEeTOM pacxo/i0B, IPOHU3-
Be/leHHbIX KaK B CaMOM TI'OCyapCTBe, TaK U 3a pybexxoM. To ecTb, eC/ik JJ0XO/bl,
KOTOpas IOJIyduJia POCCUMCKAsd OpraHu3alud 3a IpejesaMUd ToCyJapcTBa B
npeAblAYIUX HAJOTOBbIX IEPUO/1AaX, He ObLJIU YYTEHBI €10 MIPU yIJIaTe Hajiora Ha
npu6bbLIb B Poccuuy, TO ymjlaTa He IPUBOAUT K JBOMHOMY HaJIOr0006J10keHu10. B
Pecnybsinke Besapych MeToJ, HaJOrOBOT0 3a4éTa KOMOUHUPYETCS C METOA0M
VICKJIIOYeHHUS. ITOT MeTo/, IIpe/inojaraeT MoJHyI0 lepejady IpaB Ha 3aUMMCTBO-
BaHUe [I0X0J0B B CTpaHy. Eciu Bce 10X0/bl HAIJUOHAJIBHOIO pe3U/ieHTa U3 UC-
TOYHHUKOB 3a py0eKOM HCKJ/IIOYAIOTCA U3 HAJOTOBOW 6a3bl, TO pe3yJibTaTOM fIB-
JISIeTCSl OTCYTCTBUE JJBOMHOT'0 HAJI0T006/103KEHHS.

[Ipo61eMa ABOMHOIO HAJIOI000J10XKEeHHUS ABJISIETCS CyIleCTBEHHBIM BOIIPOCOM
B MeX/lyHapoJHOM npaBe. /lyisg pa3pelleHus CTOJb TAXKEJIOU Npo6ieMbl HEOOX0 -
MO HaxOJAUTb KOMIPOMMCCHI, CJe[CTBUEM 4Yero OyAeT ABJAATbCA MOAINMCAaHHE KakK
MOXKHO 60JIbllle MeXyHapOoAHbIX HAaJIOTOBBIX corJamieHul. [losnaraem, yto Pecny6-
Jvke benapych A/ cokpaleHusl cydyaeB JBOMHOTO HaJOroo6/10°KeHUs1 Heo6XoAu-
MO €03/JaTb €JUHbIA HOPMAaTUBHO-NIPAaBOBOM aKT, KOTOPbIU 3aKpeJisiji Obl HOHATHE,
OCHOBHbI€ MOJIOKEHUST U METO/Ibl pellleHHs JAHHON MPOO/IeMBblI.

CIHMCOK MCN0JIb30BaHHbIX UICTOYHUKOB
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YK 347.78:004.738.5
K AKTYAJIbHBIM ITIPOBJIEMAM OXPAHbI ABTOPCKUX ITPAB
B CETU UHTEPHET

Kaumos E.A., bepésko /I.B.
Bumeb6ckuli 2ocydapcmeaeHHblill yHugepcumem umeHu I[L.M. Mawepoga

AKTya/lbHOCTb TEMbl UCCJIe[j0BaHUS 00yc/oBJeHa TeM (PAKTOPOM, UTO B
rnocje/Hee BpeMsi OTPOMHO€E KOJIMYECTBO WUCKOB HAINPaBJIAIOTCSA B MEXAYHAPO/-
Hble Cy/ibl 10 BOMPOCaM 3alMThl aBTOPCKHUX MpaB, MO/ MaJaIluX 10/ IpaBoBoOe pe-
ryJiMpoBaHue 3aKoHa 06 aBTOPCKOM IpaBe B udpoBywo anoxy (Digital Millennium
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Copyright Act) (nasnee - DMCA), 4To noBJIeKJIO 3a CO60M 060CTpEHME HAYUHBIX U
NpaKTUYEeCKUX HHTEPECOB K aHAJIM3y JAHHOTO 3aKOHa.

[les1bl0 JAHHOTO HKCCAeJJOBaHUA ABJdAeTCA aHa/iu3 3akoHa DMCA u pac-
CMOTpEHHE ero NpakKTU4eCKOro NpruMeHeHHUs.

MeTopoioru4yeckass OCHOBA CTAaThbU BKJ/IOYAET B CebOs crielUalbHble METO-
Zibl IO3HAHUA: aHAJIMTUYEeCKU M, pOpMaIbHO-IOPUAYECKUH.

ABTOp JesaeT BbIBOJ, 0 HEOOXOAUMOCTU A0paboTku DMCA mno u3soxeH-
HbIM B CTaThe MOJIOKEHHUSM, C y4eTOM NpPaB U 3aKOHHBIX UHTEPECOB BCEX KaTe-
ropyil Cy6'b€eKTOB aBTOPCKUX MPABOOTHOLIEHUH.

TesekoMMyHHKaLlMOHHbIE CETH, BCEMUPHAs NMayTWHA WJIU UHTepHeT cTa-
JIU HEOT'bEMJIEMOU YACThIO )KM3HU COBPEMEHHOTO 061ecTBa. MHTEepHeT pacuiu-
psieT NpOCTPaHCTBEHHbIE PAMKHU OOIeHUs, OTKPbIBAeT JOCTYNl B MUPOBOE WH-
dbopMaOHHOE NPOCTPAHCTBO, COCTOSIEee U3 BCErO HAKOIJIEHHOTO HAay4YHOTr0 U
KyJIbTypHOTO 3HaHUs. BMecTe ¢ TeM HTepHeT Bbi3BaJ onpe/esieHHble MTpooJie-
MbI B JleJie OXpaHbl aBTOPCKUX M CMEXHbIX MPaB, Cpe/Iu KOTOPbIX: JIETKOCTb KO-
NUPOBaHUSA JIIOOOTO MPOU3BeJeHHUs, UCNOJHEeHUsA, POHOTPAMMbl U T.A. CJIO0XK-
HOCTb YCTAHOBJIEHUSI caMOTo ¢paKTa HapylleHHUsI aBTOPCKUX MJIM CMEXHbBIX MPaB,
OTCYTCTBUE B MHTepHeTe HallMOHAJbHBIX TPaHUI, YTO BbI3bIBAET CJIOKHOCTHU
onpejieJieHMs] KOMIIETEHTHOTO Cy/ia, a TaKKe NMPU3HAHUA U NMPUBEJEHUS B UC-
NOJIHEHHWE UHOCTPAHHbIX apOUTPAXKHBIX U CyAeOHBIX pelleHrH, BOCCTaHABIMBa-
IOIIMX HapylLIeHHble aBTOPCKUE U CMeXXHble npaBa. /g pa3penieHUs 3TUX Npo-
6J1eM Ha AumioMaTudeckor KoHpepeHU MU B KeHeBe 20 aekabpsa 1996 r. 6b11u
NPUHATHI 1Ba HOBBIX MEXJYHAPOJHbBIX JIOTOBOpPA, NMpe/JioKeHHbIX BceMupHoO
opraHvsaluell HWHTeJJIeKTyaJlbHOU cobcTBeHHOCTHU: [loroBop BOUC mo aBTOpP-
ckomy npaBy U [loroBop BOUC mo ucnosHeHussM U poHOrpaMmam, KOTOpblie
Takke Ha3bIBalT «/loroBopel BOUC no UHTepHeTy». /loroBOpbl UMEIOT TOX/Je-
CTBEHHble IpeaMOyJibl, TAe CjAeAylUMM 06pa3oM cHOpMYJUPOBAHbI LEJU UX
NPUHSATHUA: KesaHUe 60Jiee 3G PEKTHBHO U €JMHO0OPA3HO COBEPIIEHCTBOBATb U
No/Iep>)KUBATh OXpPaHy NPaB aBTOPOB, UCIIOJIHUTEJIEW U TPOU3BOAUTeNed GOHO-
rpaMM; HeoOXOJUMOCTb BBeJEHHS HOBBIX MEXAYHAapOJHbIX NMpaBUJ U OoJee
YEeTKOTO0 TOJIKOBAaHUSI HEKOTOPBIX YK€ CYLIECTBYKILIUX; NPU3HAHUE BJIUSHUA
pa3BUTHA UHPOPMALMOHHBIX U KOMMYHHUKALMOHHbIX TEXHOJIOTUM Ha CO3/laHUE
Y UCII0JIb30BaHUE JIUTEPATYPHBIX U Xy10>KECTBEHHbIX NPOXU3BEAEHUH, HA TPOU3-
BO/ICTBO U MCIOJIb30BaHHE UCIIOJIHEHUH U pOHOTpaMM. [6]

OfHako, Haps4y C MeXAYHAapOJAHbIMU JOTOBOPAMU, KOTOpbIE PETryIUpyeT
BONPOCHI OXpaHbl aBTOPCKOTO MpaBa B CETU UHTEPHET, CylLIECTBYIOT U 3aKOHBI
rocyZlapCTB, KOTOPble HE OCTAaBWJIHW JIaHHbIA BONPOC 6€3 BHUMaHUsA. OAHUM U3
TaKUX 3aKOHOB siBJisieTcs1 3akoH CIIA «06 aBTOpCKOM IpaBe B IUPPOBYIO ITOXY».

Digital Millennium Copyright Act 6b1L1 IpUHAT ABaALaTb JIeT Ha3aJ, B Kaue-
CTBe 3aKOHOJATEeJIbHOI'0 aKTa, perjiaMeHTHUPYIOLIero NpuMeHeHHue MOoJIOKEeHUH
MeXJyHapoJAHOTO AoroBopa BceMupHOU opraHu3anMu No OXpaHe UHTEeJIEKTY-
anbHOM coo6cTBeHHOCTU (WIPO) Ha TeppuTopuun CoenvHenHsbix lllTaTos. ['onnu-
BY/ly 3TOT 3aKOH OblJI Hy>K€H JIJIsl TOTO, YTOObl OCTAHOBUTH BaJl HE3AKOHHOTO TH-
paXKMPOBaHUS €ro NpPOoAYKIMH, BEIPACTAOIIHUHN [0 YIPOMKAKLIMX MaclITaboB. bia-
rofapsa DMCA B CIIA cnoxuiiach Takasd 3aKOHOZATeJIbHAas NPaKTUKA, KOTopad [0
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CUX TOp He MO03BOJISIET MOTPEOUTESAM NpeHebperaTb MeXaHU3MaMu 3alUThl OT
KonupoBaHus [1].

Bo3HuKKaeT BIIOJIHe ClIpaBe/InBbIM BOIIPOC: YEM Ke MHTepeceH aMepUuKaH-
CKMU 3aKOH 00 aBTOpPCKOM IpaBe s besapycu? 3akoHogaTesbcTBO Pecny6siu-
kU besapych 06 aBTOPCKOM IpaBe M CMEXHbIX MpaBax COCTOUT U3 IMOJIOXKEHUU
Koncrutyuuu Pecniy6sinku benapycs, ['paxxaaHckoro kojekca, 3akoHa 06 aBTop-
CKOM M CMeXHbIX IpaBax oT 16 mada 1996 r., nekpeToB U yka3oB [Ipe3ugenTa u
VMHBIX aKTOB, a He 3akoH CIIIA «06 aBTOpCcKOM npaBe B [UPPOBYIO 3noxy». OfHa-
KO OTe4eCTBeHHble NHPOPMaALlMOHHBIE PeCyPChI JOCTATOYHO 4aCTO MO BEPTal0T-
€ CAHKLMAM UMeHHO Ha ocHoBaHuu DMCA.

Heob6xoauMo pa3obpaThbCcsl — HACKOJIbKO 060CHOBAHbI NMPETEH3WH KOMIIa-
HUU Google B cBfI3WM C [leiCTBMEM JAaHHOTO 3aKOHA. /leCTBUTEJIbHO, 3aKOHbI
CIOA He MOryT [leMCTBOBAaTh Ha TEPPUTOPUH JPYTrUMX CyBEpPEeHHBIX IOCYAapCTB,
eCJIU NHOE He MpelyCMOTPEHO MeXAYHApOAHBbIMU JjoroBopamMu. OgHako, paKTu-
yeckd 3akoH CHIA «O6 aBTOpCKOM MpaBe B LUPPOBYIO 3MOXYy» MOXKET NpUMe-
HATBCSA HAa TEPPUTOPUU JIPYTUX TOCYAApCTB. ITO OObSICHAETCA TeM, YTO KOMIa-
Hus Google 3apeructprpoBana B CILIA u nogunHAETCA aMEPUKAHCKUM 3aKOHAM.
Hecob6stoaenrne DMCA rposut ¢dupmam, 3apeructpupoBaHHbiM B CIIA, 3Hayu-
TeJIbHbIMU CaHKUUAMHU. /11 TOro, 4ToObl 06€30NacUTh ce6s1 OT HUX, KOMIAaHUS
Google ypansieT M3 CBOero MOMCKOBOIO MeXaHM3Ma CaMThl, COJepXkalliue, MO
MHeHMIO0 Google WM UCXOAs M3 UHBIX JJAHHBIX KOMIAHUU, CBEJl€HUS, KOTOpPbIE
HapyLIalT aBTOPCKOe MpaBo. [I03ToMy, MOXKHO FOBOPUTH O TOM, 4TO 3aKoH CILIA
«06 aBTOpPCKOM mpaBe B UUPPOBYIO 3MOXY» JEHCTBYeT B UHOCTPAHHBIX HOPHUC-
JAUKLIUAX.

CienyeT TakKe YYUTBIBATh, YTO NMPAKTHUYECKH BCe M3BECTHbIE JJOMEHHbIE
30HbI (Hampumep, .com, .org, .net, .info) npuHaiexaT KOMIIAaHUAM, KOTOpbIE 3a-
peructprupoBaHbl Ha Tepputopuu CLIA, a cnefoBaTe/lbHO, HA HUX aBTOMaTHyYe-
CKU paclpoCTpaHAeTCs AeuCTBHUe JaHHOro 3akoHa. COOTBETCTBEHHO, €CJIM UHO-
CTPaHHbIM UHTEPHET-PeCypC 3aperucCTPUpPOBaH B TaKOW JJOMEHHOM 30HeE, TO OH
dakTuyecku nonazaet noj aericrsue DMCA, 4yTo BjedeT 06s13aTe/IbCTBA MO CO-
6J110/IeHUI0 er0 HOPM.

HeMasioBa>KHO, YTO MOMCKOBUKHU C OJAMHAKOBBIM MMEHEM, HO C perucTpa-
el B pa3HbIX JOMEHHBIX 30HaX, HanpuMmep AHpekc.com u fAAHAekc.ru, no pas-
HOMY OTHOCSATCSI K MCI0Jb30BaHUIO 3aKoHA «06 aBTOPCKOM NpaBe B UPPOBYIO
3M0Xy»: NepBbli pyHKIHOHKpPYyeT no HopMaM DMCA, a BTOpo# - 10 pOCCUHACKOMY
3aKOHO/ZaTeJIbCTBY.

Hcxons U3 BhIIIEU3/I0KEHHOT'0, BOSHUKAET HAayYHbIM U MPaKTUYECKUU UHTe-
pec K aHaJIu3y JaHHOI'0 3aKOHa.

HeocnopumMeiM npeumyniectsoM DMCA aBJsisieTcs TO, YTO AJ1 IpaBoobJiajiare-
Jlel OH MpeAycMaTpPHBaeT MPOCTOM M HEJOPOrol crnocob yJajieHusi MaTepuasios,
HapylLIAWIIMX aBTOPCKUe NpaBa, B UHTepHeTe. TpagyMLIMOHHO BaM HY»XHO ObLJIO Obl
HaHATb aJBOKATa JJI4 3alMThl CBOMX HAPYLIEHHBIX [IPAaB U Ha4YaTb CYyAUTHCA C JIIOJb-
MU. ITO IOBOJIBHO 3aTPATHbBIM MPOLECC KAK B IJIaHe PUHAHCOB, Tak U BpeMeHU. DMCA
Npe/IoCTaBJISIET pellieHHe 3TOU MPo6JieMbl. Biaziesibily aBTOPCKUX IPaB JOCTATOYHO YBEJ[0-
MUTD CavT I'’J€ HaXOAUTCA MaTe€PHaJl HaPYLIatOUIUHN €I'0 IIPdBa, a BJIaZlEJIbLly CauTd HUYEro He
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OCTaéTCsl Kak yopaTh MaTepyasl U3 MyO6JMYHOTO AOCTYIA, €CJIA OH He KeJlaeT ObITh
BTSIHYTbIM B UCK 00 aBTOPCKOM IpaBe. MaTepuasn yJajsieTcs, YTO B CBOKO O4Yepe/ib
NI03BOJISIET U306eXKaThb Cy/|eOHBIX U3/IEPKEK.

B To ke BpeMs1, 3aKOH 3alyIaeT IPOBal/IepOB U BJa/le/ibLieB CAUTOB OT OT-
BETCTBEHHOCTU 3a HapylleHUs], COBepUIEHHble UX M0JIb30BaTeNSIMHU, IPU YCIOBUH,
YTO MpOBalJiep WM BJiajesel] caiTa COOJIOJAI0T TpeOOBaHUS, U3JI0XKEHHbIE B
nyHkte 512 DMCA. B ToMm ciyyae, eciM nmpaBoob6JiajiaTe/ib NOAAEeT NPETEH3UI0 O
HapylleHWU aBTOPCKUX NpaB B cooTBeTcTBUM ¢ DMCA, M3BECTHYIO KaK «yBeJloMJie-
HUe 00 yZa/leHUn», Baajiesiel] caliTa 00513aH «b6e30T/iaraTeJIbHO» YAQJIMTh KOHTEHT
Y3 NMyOJIMYHOTO A0CTyNa. YaluB MaTepuaJ, Bjaajiesel] cauTa He HECET KaKOW-JIN00
OTBETCTBEHHOCTU M MpPaB0O06JiajilaTe/ib He MOXET M0/IaTh Ha HETo B CyJi 3a Hapyuie-
HUe aBTOPCKUX Mpas [5].

Ho noMumMo Tex nosioxkeHui, KOTOpble JEMOHCTPUPYIOT MOJIOKUTEIbHbIE Ka-
yectBa Digital Millennium Copyright Act, cyiecTByOT U MoJiOKeHHUS], KOTOPbIE Bbl-
3bIBAlOT HEOJHO3HAUHbIE BOIIPOCHI.

HeratuBHble acnektbl DMCA cTanu o4eBUAHBI BCKOpe MocCJie TOro, Kak buswn
KnnnToH nognuvcan 3akoH B 1998 rony. 3s0ynotpebJieHre aBTOPCKMM IPaBOM SIB-
JISIeTCSl OrPOMHBIM HeraTHUBHbIM acriekToM DMCA. OHo feiicTByeT Kak ¢popma IieH-
3ypbl U, 6€3 COMHEHUS], SIBJISIETCS 3HAUYUTEbHON P06JsieMOM 3TOro 3aKkoHa. OTAe b-
Hble JIMIa WX KpyIHble KOMIIAHWUW MOTYT MCIO0Jb30BaTh nosioxkeHuss DMCA, kaca-
IoLIMecs yAaJleHrus MaTepuasia, Kak MOJIOTOK NPOTHUB JIIOOOro, KTO MyOGJIMKYyeT UX
KOHTEHT, Ia’Ke eCJI1 JIJIsl 3TOr0 eCTh [IpaBOBasi OCHOBA.

B pasgesne 512 (c) (3) 3akoHa 0 3a1uTe aBTOPCKUX NMpaB B [U(PPOBYIO 3MOXY
(DMCA) roBopuTCS, 4TO CTOPOHA, O/IAaI0111as Ka100y 0 HApYIIEeHWHU aBTOPCKUX NPaB,
He JJ0/DKHA OTIPaBJsiTb HEOOOCHOBAHHbIE YBEJIOMJIEHHS O HAapyLeHUH aBTOPCKUX
npaB. Pazaen 512 (f) rinacut, 4To Jito60€ 110, KOTOPO€e CO3HATEJIbHO UCKAXKaeT UH-
dopmanyio 0 TOM, YTO MaTepuasl HapylLlaeT aBTOPCKUeE MpaBa, Oy/leT HeCTU OTBET-
CTBEHHOCTb 3a ylLIepO, «BKJIIOYAs U3JEPKKU U TOHOpAphbl aZJBOKATOB, IOHECEHHbIE
npezroJiaraeMblM HapylIUTeJIEM, JHOObIM BaJe/bleM aBTOPCKUX MPaB WK YIO0JI-
HOMOYEHHBIM BJIaJle/IblieM aBTOPCKHUX MPaB, WX MOCTABUIMKOM YCIYT, KOTOPbIU MO-
CTpaZajl B pe3yJibTaTe TaKOro UCKakeHUsi». Ka3asoch 6bl, YTO 3TU CAHKLMHU J0JIKHBI
OCTaHOBUTb NMPaABO0O/aZATEsENd OT 3/1I0yNOTPebieHUs] CBOMMU NpaBaM, HO Kak IO-
Ka3blBaeT NPaKTHKa 3TO He Tak [2].

OfHUM U3 SIPKUX IPUMEPOB TAKOT'0 po/ia 3JI0YNOTPebIeHUs SABISETCS HIUpPO-
KO OCBellleHHbI UHUUAEHT KoMnaHnuu GoPro u caitta DigitalRev. Komnanus GoPro
otnpaBuia yBegomienue DMCA k DigitalRev o6ocHoBaB 3To TeM, 4yTO mocjaegHUe
BKJIIOUMJIM B CBOUM 0630p cioBa «GoPro» u «Hero», cpaBHUBatoniyux kamepy GoPro
Hero 3 c Sony HDR-AS15. B nucbMe roBopu/ioch, 4TO Y HUX OBLIO «0OPOCOBECTHOE
ybexxaeHue», yto DigitalRev Hapymiui ux npaBa Ha TOBapHbIM 3HAK, UCIOJb3Ys
Ha3BaHHe KOMIIAaHWM B CBoeM 0630pe [3].

B aTOM yBeJjoOMJIEHMH eCTh Napy CepbE3HbIX OMIKUOO0K. Bo-nepBbIX, UCIOJIB30-
BaHMe Ha3BaHMs MPOJYKTA JJisl NPOBEPKU 3TOr0 NMPOAYKTA He HapyllaeT 3aKOH 00
aBTOPCKOM IIpaBe U B cOOTBeTCTBUM ¢ DMCA MOJIHOCTBIO NOANAZAET M0/ UCKIIK0Ye-
HUEe J06pPOCOBECTHOTO HCI0JIb30BAHUSA /JIs1 KOMMEHTApUEB U KPUTUKU. Bo-BTOPBIX,
DMCA perysiMpyeT mosioxkeHHsi 06 aBTOPCKOM IPaBe, a HE 0 TOBAPHbIX 3HAKAX.
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Eumé ofHO moJiokeHue BbI3bIBalOlllee BOMPOChl, HA KOTOPOM 1 XOTeJs Obl
OCTAaHOBHUTbCS OTAeJbHO, 3TO NYHKT 512 (m) DMCA, corsacHo KOTOpOMy Iio-
CTaBIIMKU OHJIAWH-YCJAYT He 00513aHbl aKTUBHO OTCJIEXKMBAaThb HapylUIeHUS W,
C/1e10BaTeJNIbHO, MOTYT MPOCTO yINyCKaThb U3 BU/Y BOIMMUIOIIME 3/I0yNOTPebIeHUs
aBTOPCKHUM INpPaBOM, BCJIeCTBUE Yero Takue ruraHThbl kKak Google, uMewT BO3-
MO>XHOCTbD I10JIy4YeHUS OTPOMHBIX JOXOJ0B OT peKJiaMbl, KOTOpas MpUKpeIJdeT-
€S K TAKOMY pOAy KOHTEHTA.

B pesie Viacom International Inc. npotuB YouTube Inc., OkpyxHo# cyn CIIA
aid 0xuHoro Okpyr Hb}o-I7IopK MOCTAHOBWJI, UYTO B COOTBETCTBUM C MyHKTOM 512
(m) DMCA, YouTube He HeceT oTBeTcTBeHHOCTU 3a 79 000 HE3aKOHHO 3arpy:KeH-
HbIX KaunoB Viacom. HecMoTpst Ha To, uTo YouTube mMor Jierko HalTH MaTepHaJibl,
Hapyluarliye aBTOPCKUe NPaBa, CybA IOCTAHOBUJI, YTO «3HAHUE O paclpoCTpaHe-
HUM Hapyllawuied AesTeJbHOCTH U ee NPUBETCTBHUE CaMO MO cebe He OTMEHseT
npaBuyio 6e3omacHOM raBaHw». OfHAKO, 000pss MOBeJleHHWe MOCTAaBLIMKOB OH-
JIAMH-YCJIYT, KOTOpble 3HAIOT O HaJUYMMU MaTepuasia Hapyllalllero aBTOPCKHUE
npaBa U npu 3ToM 6e37eicTBy0oT, DMCA HecnipaBeJINBO 3alllMIAeT YKPaJeHHbIN
N0JIb30BaTEJIIMU KOHTEHT, a He MpaBa JeUCTBUTEJIbHBIX BJIa/ie ibl[eB KOHTEHTA [4].

[logBOAA UTOr BCEMY BbILIECKa3aHHOMY, CJleyeT OTMETUTh, YTO B HACTO-
auee BpeMs Digital Millennium Copyright Act ucnbeiTbiBaeT NOoTpe6HOCTH B pe-
dbopMHUpOBaHKH, HANIPAaBJIEHHOM Ha COOTBETCTBHE MPABOBbIX HOPM OOIECTBEH-
HbIM OTHOUIeHHUA. [laHHOe 06CTOATENLCTBO 00yC/IaBJAMBAET HEOOXOJUMOCTh pe-
IIeHUS BbILIEONMCAHHBIX NMP06JeM C 00653aTeJIbHOM Yy4eTOM NpaB M 3aKOHHBIX
MHTEPECOB BCeX KAaTEropuil Cy6'beKTOB aBTOPCKHUX MPABOOTHOIIIEHU .
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YK 347.65/.68:341.9
K BOITPOCY O HACJIEAOBAHUH B MEXXAYHAPOZJHOM YACTHOM IIPABE

Koeaney E.B., [l[lumkosuu M.H.
Akademusi ynpasaeHnusi npu I[Ipeaudenme Pecnybauku beaapyco

B TeueHMe KM3HU KaXKAbld M3 HAaCc NpUOOpeTaeT MaTepUaJibHble WJIH XKe
HeMaTepUaJibHble 6Jiara, UMyLecTBO, Oyb OHO JBUKUMBIM UJIK HeJBUXKUMBbIM.
[Toka MbI )KUBbI, Mbl U1 UMeEM IPABO pacnopsKaTbCA NMPUHAJJIeXalleld HaM co6-
CTBEHHOCTBIO, JIDOBIM He IPOTUBOpPEYALUM 3aKOHOAATENbCTBY CIOCOOOM: MpPO-
JlaBaTh, lapyUTh, MEHATH U T.J. ['ocyzapcTBo, cornacHo Konctutyuuu Pecny6s1u-
kU beslapych, rapaHTHpyeT NpaBo COOCTBEHHOCTHU KaxkAoMy [4, cT. 44]. lllupokoe
pa3HooOpa3re MaTepua/bHbIX 6Jiar, IPUOOPETEHHBIX B TEYEHUE KU3HHY, JeslaeT
Hac HeOe3pas3/IMYHbIMU K UX JleJIbHeNIIel Cyibbe, B TOM 4YuCJie U N0CJIe Haulen
CMepTH, U KaK CJeJICTBUE, OOJIIIMHCTBO U3 HAC OCTaBJsIET 3aBelllaHUe, TEM Ca-
MBbIM paspellasi BOIpOC O AaJjbHelllel cyabbe uMmyuiectBa. Konctutynusa ria-
CUT — HENIPUKOCHOBEHHOCTb COOCTBEHHOCTH, MPABO ee HacJie[JOBaHUSl OXpaHs-
I0TCSl 3aKOHOM [4, CT. 44].

Korga HacnenopaTesnb U HacleQHUK SIBASIOTCA TpakJaHaMy JUO0 MOJ-
JIAHHBIMM OJHOTO TOCYyZapCTBa, BOIPOCOB O IMpaBe, PeryJupyllieM Hacaes-
CTBEHHbIe NIPAaBOOTHOLIEHHUS, KaK IpaBUJI0, He BO3HUKaeT. O0yCc/0BIeHHbIE MO-
OUJIbHOCTBIO YCJIOBHSA XU3HU B COBPEMEHHOM MHpe CIIOCOOCTBYIOT 4acTOM Ie-
peMeHe MecCTa KUTeJIbCTBa U MecCTa NpebbIBaHUS. B pe3ysibTaTe 3TOr0 Mbl UMEEM
BO3MOXXHOCTb NPHOGpETaTh COGCTBEHHOCTD JIMOO BCTYIATh B OpaK 3a rpaHUIIEH.

B pgaHHOM cuTyauuyd NpPaBOOTHOUIEHHS] OCJ0XKHSIOTCSA HaJU4YMEM HHO-
CTPaHHOTrO 3jieMeHTa. /[OMOJIHUTENBHO MOTYT BO3HUKATb KOJIJIN3UOHHbIE BO-
npockl B cpepe HACAeACTBEHHOTO NPaBa, €C/IU 3aKpelJieHhe YKa3aHHbIX paBo-
BBIXOTHOIIEHUU B 3aKOHO/,aTe/IbCTBE FOCYyZapCTB Pa3inyaeTcs.

3akoHo/aTesbCTBO Pecny6siniku Beslapych B cdepe Hac/ie[ICTBEHHBIX Mpa-
BOOTHOUIEHUUM He yCTaHaBJMBAaeT OTPaHUYEHUN B MOJIyUEHUHU OesI0pyCCKUMU
rpakJilaHaMu HacJieICTBA U3-3a FPAHULb.

HacneacTBeHHble MpaBa HallMX FpaXkJaH 3a py0OeKoM 3allULIAITCA KOH-
CyJlaMH, NOPAZO0K 3alLUTHI ONpeJiesIsseTCs KOHCYJIbCKUMUA KOHBEHLUAMHU. B ciy-
yae, eCJIM HacJe[CTBO OTKPbLIOCh 3a py6exxoM, — rpaxzaaHe Pecny6sinku besna-
pPyChb MMEIOT NPABO Ha MOJIyYeHHEe HacJeCTBEHHOr0 UMyllecTBa. /laHHOe paBo
BO3HUKAeT Ha OCHOBAaHUHM 3aKOHOJATeJNbCTBA WHOCTPAHHOTO TOCyJapcTBa -
HacJieJOBaHUE MPOUCXOJAUT MO MPaBy TOTO IOCy1apCTBa, KOTOPOE MPUMEHSeTCs
K HacJIe[[CTBEHHOMY CTaTyTYy.

Cxoxas cuTyanysa BO3HUKaeT M TOrAa, Korja K HacjlenoBaHuio B Pecny6-
JiiKe beslapych NpU3bIBalOTCA UHOCTPaHHbIE rpax/jaHe. /ljig HUX Tak e OTCyT-
CTBYIOT KaKue-JM00 OrpaHUYeHUs rpaXkJaHCKOW MPaBOCIOCOOHOCTH B 06/1aCTH
HacsiefoBaHus. MHOCTpaHHbIe rpaXkJaHe MOTYT OCYILECTBJSATh CBOM NpaBa B IO-
JIydeHUU HaCJeJ[ICTBa, pacnopsi»KaTbCsd CBOUM HMMYILECTBOM, HaXOASLUMCS Ha
Tepputopuu Pecnybsivku Benapych, Ha ciydyaid cMepTy. BHyTpeHHee 3akoHOAa-
TeJIbCTBO Pecny6sinku Beslapych He cofepUT 3anpeTa UJd OTpaHUYeHUs Ha TO,
YTOOBI 3aBelaTh JIIOOBIM JIMLIOM [IPUHA/JIeXalllee eMy Ha lpaBe COGCTBEHHOCTHU
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ABUXKHMOE UJIU HeBWIXKUMOE UMYIEeCTBO APYroMy JIMIy, He3aBUCUMO OT TOrO,
rpakJaHMHOM UJIU NIOAJAaHHBIM KaKOro roCcyiapCTBa 3TH JIULA ABJSIOTCH.

OpHako 3aK0oHOAATeNbCTBO Pecny6/iiku Besapych eAMHCTBEHHBIM CIIOCO-
O60M pacnopsiKeHHWs CBOMM HMMYIECTBOM Ha C/y4Yall CMepTHU NpejycMaTpUBaeT
JIMIIb COCTaBJIEHME 3aBelLlaHHsd, NIpUYeM COBepllIeHMe 3aBellaHWud [BYMSA WU
6osiee simuamMu B Pecnyosivke Besapych He jgomnyckaeTcss B cuay ctaTbu 1040
I'paxkpaHckoro koaekca Pecnybsavku benapych [1], Torja kak 3akoHOZAATeJb-
CTBO psfa cTpaH 3anajgHol EBpomnbl npeaycMaTpuBaeT U Jipyrue cnocobsl. Tak,
Hanpumep, paxxaanckui kogekc 'epmanuun 1896 rosa npeaycMmaTpruBaeT TaKue
CHOCOObl pacnopsKeHWs UMYyLIeCTBOM Ha CAy4Yall CMepPTH, KaK OCTaBJIEHHUE 3a-
BelllaHUsl, KOTOPOe MOXeT ObIThb COCTABJIEHO JIMLOM JIMYHO UJIA COBMECTHOE 3a-
BellaHHWe, KOTOPOe MOXeT OBbITh COCTABJIEHO CYNpPyraMy, a TaKKe HacJe/[CTBEH-
HbIl foroBop [8]. HacseacTBeHHBIN AOrOBOpP paccCMaTpUBAETC B Ka4ecTBe pacro-
PSDKEHUS Ha c/lydall CMepTH, yYaCTHUKaMU KOTOPOro SIBJISIOTCA /iBa U OoJiee JiMLa U
KOTOPBIM OJIMH M3 CyNpyroB JIMOO JiIt060e TpeThe JIMLO OIpe/iesieTCsl B KaueCTBe
HacseHUKa [6]. HacsieacTBeHHbIM [0TOBOP BKJIIOYAET PAaCHopsiKEHUsT Ha CIydau
CMepTH, TaKMe KaK 3aBellaTeJIbHbIM 0TKa3, 3aBellaTe/IbHOe BO3JI0XKeHHe, Ha3Haye-
HUe Hac/leJHUKOB. HacseicTBeHHBIM OrOBOpP BCTylaeT B CUJIy C MOMEHTa ero 3a-
KJIIOYEHM, B OTJIMYMeE OT 3aBeljaHus UM COBMECTHOTO 3aBellaHUs, /1S BCTYIJIEHHUS
B CWIy KOTOpbIX TpebyeTcsd 1opuaudeckuid ¢GakT - cMepTb Hac/leojaTe-
Jieii/Hacnegonatens [7].

CrefyeT OTMETUTH, YTO TaKUe UHCTUTYThI, KAK UHCTUTYT COBMECTHOIO
3aBelaHUs WJIM HaCJeACTBEHHbIA JOTOBOP, HE HOBbI U [JI CTPaH IOCTCOBET-
CKOI'0 NpOCTpaHCTBa. Tak, cratbd 1243 I'paXJaHCKOro KoJekca YKpauHbI CO-
JIeP>KUT NOJIOKEHUS O 3aBelllaHUM cynpyroB. COrsacHO 4acTU NMepBOU JaHHOU
CTaTbH, CyNpPyrd HUMEKT NpaBO COCTAaBUTb 00Ollee 3aBeljaHHWEe OTHOCHUTEJIbHO
VMMYILECTBA, IPUHA/AJIeXallero UM Ha IpaBe 0011eld COBMECTHOM COOCTBEHHOCTHU
[3]. B ciydae cocTaBsieHHs 0011ero 3aBelllaHUs 40Jis B MpaBe 001jell COBMeCTHOM
COOCTBEHHOCTH I0OCJe CMEPTU OJHOTO M3 CYNPYrOB MEPEXOJUT KO BTOPOMY H3
CYNIPYTOB, KOTOPBIN ero nepexuJ. B ciyyae cMepTu nocjefjHero npaBo Ha HacJe-
JlOBaHHE UMEIOT JIMIa, ONlpe/ie/IeHHble CYIPYyraMHU B 3aBelllaHuu [3, 4. 2 cT. 1243].

B I'paxkaHCKOM KoJZieKce YKpauHbl Takxke cogepxutcd ['1aBa 90, koTopas
BKJIIOYAeT B cebs MOJIOKEHUSI O HacJeACTBEHHOM JioroBope. CorjacHo CTaTbU
1302, no HaceCTBEHHOMY JI0TOBOPY OJiHA CTOPOHA (mpuobpeTaTesib) 0643yeT-
CSl BBIMOJIHATb PaclopsiKeHUs JPYyroyd CTOPOHBI (OTUYX/JaTeJsis) U B CAy4dae ero
CMepTU NpUOoOpeTaeT NpaBo COGCTBEHHOCTU Ha UMYILLECTBO OTUYKAaTes [3].

MecTo COBMECTHOr0 3aBelllaHUs B IOPUAUYECKOU JOKTPUHE Mpejolpese-
JISeTCA JJOBEPUTEJIbHBIM XapaKTepPOM B3aMMOOTHOLIEHWH CYNpYyroB, BeJeHHUEM
COBMECTHOTO ObITa, MPUOOPETEHWEM COBMECTHOIO UMYILIECTBA, COBepIIEHUEM
C/leJIOK, [IJI1 HEKOTOPBIX U3 KOTOPBIX MOXET TpeboBaThCs corJiacue Jpyroro cy-
npyra, Io3TOMY CZAeJIaTh NPEJIOJI0OKEHHE O TOM, YTO CYNPYTH KeJlald Obl OCTa-
BUTh €/lMHble 3aBellaTe/ibHble PacnopsiKeHHUs, KOTOpble BbIpaXKaJUChb ObI B
dopMe COBMECTHOTO 3aBelllaHus, ObLJI0 Obl BIIOJIHE YMECTHbIM.

OfHMM K3 IJIIOCOB COBMECTHOIO 3aBeLIaHUSA SIBJSAETCA TO, YTO CYNPYTH
MOTYT pacnopsifuTbCs OOLIMM MUMYLIeCTBOM TaKMM 00pa3oM, 4TOObI He pasje-
JIATh €ro Ha [J0JIM U He BbI3bIBAaTh 3aTPyJHEHUN B NIpoLeype Hac/leJ0BaHus, I10-
cJie CMepTH OJHOTO U3 HUX.
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YTo ke KacaeTcs HaCJeACTBEHHOI0 J0roBOpa, TO K IJIKOCAM CTOUT OTHe-
CTHU 3alUTy MUHTEpPECOB HAc/JeJHUWKA W HacaejojaTessd: [Jisd HacjaejojaTess -
MMYLIEeCTBO OCTAETCS ero CO6CTBEHHOCThIO 0 cMepTHU. HaciencTBeHHBIM Jj0T0-
BOPOM MOKET ObITh IPelyCMOTPEH psAJl 0013aHHOCTEN JJI1s HAac/leJHUKaA, B OTJIU-
4yye OT OOBbIYHOIO 3aBellaHus. |y TeX, KTO B HacCJIeICTBEHHOM JI0r0OBOpe yCMaT-
pUBaeT CXO/ACTBO C JJOrOBOPOM PEHTHI, CJleAyeT y4eCTb, YTO NPHU 3aKJIHYEHUHU
JlOr0BOpa peHThl NPaBO COOCTBEHHOCTH HAa MMYILLECTBO MOJy4YaTessl PeHTHI Ie-
pexXoJUT K IJaTesbIIUKy Cpa3y IocJje 3aKJwdyeHUs JoroBopa. HacienHuk, B
CBOIO o4yepe/ib, UMeeT MPaBO NMOTPeb6OBaTh BO3MelleHUs YObITKOB, €CJIM HacJe-
JloZlaTesb pelluT pacTOprHyTh Aorosop. [IpeacrasiseTcs, 4TO OJHUM U3 KJIIO-
YeBbIX IPEMMYILEeCTB HACIEeCTBEHHOIO JOr0BOpa ABJAAETCA TO, YTO HACJAELHUKY
He HYKHO J,aTb L1eCTUMeCAYHbIN CPOK /i1 BCTYIJIEHUS B HACJeJCTBO, KaK 3TO
NPOUCXOAUT MPU HACJTEeJOBAaHUM 10 3aBELIAHUIO MJIMU 110 3aKOHY. Takoe npeumy-
IIeCTBO, KaK JJid paXJaH, TaK Y /Il HACJeJHUKOB-UHOCTPAHLEB, MMO3BOJISAET
YIPOCTUTHb NPOLeAYPY NPUHATUSA HAC/eCTBa.

Elie oAHMM Ba)XKHBIM MPOOJIEMHBIM BOMPOCOM MEX/IyHAPOJHOI'O0 YAaCTHOTO
npaBa BBICTYNAET MPeoioJieHHe KOJUIM3UKM NMyTeM U30paHWs KOMIETEHTHOTO Ipa-
BOIOPSsIIKA B pa3pelleHrH 10 CYIIeCTBY TPAHCTPAHUYHBIX HACJIe/ICTBEHHBIX CIIOPOB.
B kauecTBe npuMepa MOKHO IPUBECTHU cOObITHS 16 MapTa 2014 roja, korga B ABTO-
HOMHOU Pecniy6sinke KpbiM u ropogie CeBacTomnoJie cocTosiicsi pepepeH/iyM, Ha KO-
TOpPOM ObLI NOJAHAT Bompoc 0 BoccoeauHeHUM KpbiMa ¢ Poccuiickoit ®@eznepanue.
JlaHHOe COOBbITHE HMMeJI0O OTPOMHOEe 3HayeHue i1 MeXAYHapOAHOTO MyOJUYHOIO
npaBa. Utorom pedepensiyma crano npuHaThue PeepalbHOTO KOHCTUTYLIMOHHOTO
3akoHa oT 21 mapTta 2014 r. N2 6-®K3 «O npunsaTuu B Poccuiickyro Penepauuto Pec-
nyo6siukyd KpbiM 1 06pa3oBaHuM B cocTaBe Poccuiickoit ®enepaniii HOBbIX CyObeK-
TOB - Pecniy6usiniku KpbiM 1 roposa ¢esepanbHoro 3HauyeHus: CeBactonosisi» (ganee -
®enepanbHbli 3akoH N2 6-PK3) [5], KOTOpbIi, COTJIaCHO CTaTbU 24, BCTYNUJI B CUJTY
co aHsa noanucaHusi JloroBopa mexay Poccuiickoit ®@enepanueid u Pecny6ivkoit
KpbiM o npunHsaTuM B Poccuiickyto ®@egepanyio Pecniy6sinky KpbiM M 06pa3oBaHUM B
coctaBe Poccuiickoit ®esepaliiv HOBbIX CyO'bEKTOB.

CorsiacHo nyHkTa 1 ctaTbha 23 PenepanbHoro 3akoHa N2 6-OK3, 3akoHO-
JlaTeJibHble U WHble HOpPMaTHUBHbIe NpaBOBble aKTbl Poccuiickon Pegepanuu
JeNCTBYIOT Ha TeppuTopusix Pecnybsuku KpbeiM u ropoga denepanibHOro 3Ha-
yeHus CeBacTomnoJis co JHS NpuHATUA B Pocculickyo Pepepanuto Pecny6inku
KpbIM 1 06pasoBanus B coctaBe Poccuiickoit Pepepaiiyiv HOBbIX CyO'beKTOB [5].
JlaHHas Mepa MoMorJa npeojoJieTb TEPPUTOPHUA/IbHbIE KOJIU3KUU npaBa. OgHa-
KO JIeMCTBOBABIIWK paHee ['pakJaHCKUN KOJEKC YKpaWHbl, a UMEHHO KHUra 6
(HacnencrtBenHoe mpaBo), npefycMaTpyMBa/l BO3MOXXHOCTb 3aKJ/OYEHUS COB-
MeCTHOI'0 3aBellaHUus cynpyraMmu. [locko/ibKy paHee Ha TeppUTOpPUHU MOJYOCT-
poBa KpbIM AeiicTBOBa/IO 3aKOHOAATENbCTBO YKpPAUHbI, IPU OTKPbITUU HACJIE[I-
CTBa BO3HUKAaJIU CYLeCTBEHHbIE TPYAHOCTH, TaK KaK HAcJe/[CTBEHHOE NMPaBOOT-
HOLIeHHWe MOoAMNaJasI0 Mo PUCAUKILUIO paHee e CTBOBABLIEr0 3aKOHOAATe N b-
CTBAa, NOAABJISAJIACh BpeMeHHas (TeMnopaJsbHas) KOJIJIU3Us.

CoBepleHHOe paHee 3aBelllaHue N0 3aKOHOAATeJNbCTBY YKpauHbl, OyAy4yu
I0pUAnYecKkuM GaKTOM, SIBJISIJIOCh OCHOBAaHHUEM /[1Jis1 BOSHUKHOBEHMUS MOCEYI0-
1Iero npaBa HacJeJ0BaHUs, yPeryJIUpPOBaHHOTO YKPAUHCKUM MPABONOPSAKOM — C
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OZHOU CTOpPOHBI. Torjia Kak ¢ Apyrou CTOPOHbI — C MOMeHTa paTudukauuu Joro-
BOPa, 3ak/a04eHHOro Mexay Poccuiickonn @egepanueit 1 Pecnybsiikod KpbiM o
NpUHATUU B cocTaB Poccuiickoit Penepanuu Pecniybiuku KpbiM 1 06pa3oBaHUU
B cocTtaBe Poccuiickoit @efepannu HOBbIX cyobekToB 21 MapTta 2014 roja, yxe
BO3HUKIIIME NMPAaBOOTHOUIEHUS MOANAJAIA NOJ AeUCTBHE POCCUUCKOr0O NpaBo-
nopsazaka [7].

BBuay TOro, 4To 3akoHoZaTeabCcTBO Poccuiickon Pepepanuu cozpeprkaso
NpsIMOM 3amlpeT Ha COBEpLIEHUE 3aBellaHUN ABYMs WK OoJsiee JULaMHU [2, 1. 4,
cT. 1118], npakTu4yecku cynpyram-3aBeljaTesssM peajli30BaTh CBOW MpaBa IO
pacrnopsKeHUI0 UMYILECTBOM He MpeJCTaBJsJIOCh BO3MOXKHBIM. C/0KHUBLIASACA
CUTyalUsl CyU|eCTBEHHO OTpaHUYMJIa Hac/leACTBEHHbIE MpaBa HAaCJAeJHUKOB IO
COBMECTHOMY 3aBelllaHUI0 CYyNpyroB. B 1esdax yperyJinpoBaHUs JaHHOU CUTya-
LUA U JJIS ollpeJie/leHUs KOMIIETEHTHOI'O NpaBoIopsAfKa K HacJieCTBEHHbIM
NPaBOOTHOLIEHUSAM, BO3HUKLIKM 10 18 mapTa 2014 r. 1 noce, 6611 NpUHAT De-
Jlepa/ibHbIN 3aKOH OT 26 utoisd 2017 roga N2 201-®3 «O BHeceHUH U3MEHEHUM B
denepasbHblil 3ak0H «O BBeJIEHHMU B JIeMCTBUE YacTU TpeThel ['pakaaHCcKOTo
kozekca Poccuiickont @enepanuu». U corsiacHo ykazaHHOMY ¢eepalbHOMY 3a-
KOHY, 3aBeljaHus (COBMeCTHbIe 3aBelllaHus CyNpyroB), COBEPILEHHbIE MO 3aKO-
HOJZIaTeJIbCTBY YKpauHbl Ha Tepputopusix Pecnyosvku Kpeim u CeBactomouis,
COXPaHSIOT CBOI CUJIY BHE 3aBUCHUMOCTU OT MOMEHTA OTKPBITHUS HaCJIe CTBa.

[To3z:xe B 3akoHOaTesbcTBe Poccuiickor @enepanuu 6bl1a NpeAnpyUHATA
nonbiTKa 3akoHonmpoekToM N2 801269-6 «0 BHeceHWM H3MEHEHHWM B 4YacTH
NepBY10, BTOPYI0 U TpeThlo ['paxkgaHckoro kojekca Poccuiickon ®enepanuy, a
TaKXXe B OT/leJIbHble 3aKOHOZAaTesbHble aKThbl Poccuiickoi ®@efepanyu (B 4acTu
COBEpPLIEHCTBOBAaHUS HACJe[JCTBEHHOIr0 NpaBa)» pepopMHUpPOBATh MPaBOBOE pe-
ryJIMpOBaHUE HacCJie[[CTBEHHbIX MPABOOTHOILIEHUM. JJaHHBIM 3aKOHOMPOEKTOM
npeZlyCMaTpPHUBaJIOCh CylleCTBEHHOE pacliMpeHne BOJIU HaclejoaTesed, NyTeM
BBeJIeHUA TaKUX UHCTUTYTOB, KAK COBMECTHOe 3aBelllaHue, 3aBeljaTe/IbHbIN J10-
roBOp, 3aBelllaTeJbHbIA QOH/,.

HeraTtuBHas oLleHKa JaHHOTO 3aKOHONPOEKTA B YaCTHU yCTAHOBJIEHUSA WH-
CTUTYTa COBMECTHOI'0 3aBelllaHUsl MPHBeJA K JA0paboTKe MOJIOXKEHUN MPOeEKTa
3akoHa. Kak cienctBue npoekT ¢defiepasbHOr0 3aKOHA OblI MPUHAT 29 HioJg
2017 r. nmox Ne 259-®3 u BcTynua B cuay ¢ 1 ceHTs16ps 2018 r. B cyliieCTBEHHO ype-
3aHHOM peJlaKliuK, He IpelycMaTpUBalollell COBMeCTHOe 3aBellaHue Cynpyros [7].

Ha ceroansimnuii geHb B Poccuiickoit @egepanuu npuHaT PeepaibHbIN
3aKOH «0 BHeCeHUU U3MeHEeHHUH B CTaTblo 256 4acTU NMepBOU U YaCTb TPETHIO
['paxkpgaHckoro kogekca Poccuiickor @enepanuu» ot 19.07.2018 Ne 217-d3, ko-
TOpbIM BCTynuT B cuiy 01.06.2019. JlaHHBIM 3aKOHOM BBOJMUTCH BO3MOXXHOCTb
COBepIlIeHHSA COBMECTHBIX 3aBel]aHUM U 3aKJIIOUYEHUS HaCJIeCTBEHHbIX JOTOBO-
pOB.

[IpencraBiisieTcsi BO3MOXXHBIM BHEJIpUTb TaKUe KOHCTPYKILMH, KaK COB-
MECTHOE 3aBelllaHHhe CYNpPYroB M Hac/JeACTBEHHbIM [10TOBOP, B T'paKJaHCKOe
npaBo Pecnyb6sivku besnapych. Kak ye ynoMuHa/ioCh Bblllle, BHEJPEHUE COB-
MEeCTHOTO 3aBell[aHUs T03BOJIMJIO Obl CYNIpyram He IpOOUTh BeCb 00'beM HacJiei-
CTBEHHOM MacChbl Ha 4aCTH, U 3alUUTUTh HWHTepechbl KaK HACJEeJHUKOB, TaK U
HacJegoJaTeseu.
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BHeipeHuUe e 3aBelaTeJbHOTO JJOr0BOpa B paXK/AaHCKOe 3aKOHOATe b-
cTtBo Pecny6siiku Beslapych mo3BoJinjo 6bl C OJJHOM CTOPOHBI MOJYUYUTb OoJjiee
rMOKUNA MHCTPYMEHT IepeAayd COOCTBEHHOCTH MO HACJeACTBY, C APYyrol — cy-
IIECTBEHHO YNPOCTUTh NpOLEAypPYy /il NPUHATUS HACJIe[CTBAa UHOCTPAHHBIMU
cyb'beKTaMH, KaK OblJI0 CKa3aHO Bbllle. TeM He MeHee, J151 60Jiee IPaBUJIbHOTO U
YeTKOTO yperyJrMpoBaHUs JaHHBbIX BONPOCOB CJeAyeT U3Y4YUThb ONbIT Poccuii-
ckor Penepanum.
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ITPABOBbBIE OCHOBbI PETY/JIMPOBAHUA MEXKXKAYHAPOJHbBIX PACYETOB

Konecnuuenko A.H., Tpayesckas J1.D.
Bumeb6ckuli 2ocydapcmeeHHblill yHusepcumem umeHu I[L.M. Mawepoga

B coBpeMeHHBIX YCJIOBHUAX YCUJIWJIACh OTKPBITOCTh HalMOHAJIbHbIX 3KO-
HOMUK, YTO NpPUBEJIO K aKTUBU3AL UM BHEIIHEIKOHOMUYECKOU JesdTelbHOCTH
Cy6'beKTOB X0351MCTBOBAHUS, BO3PACTaHUIO 00'bEMOB MeX/AYHAPOJHbIX pacieTOB
Y TOBBIIIEHUI0O UX PoJKU B PopMUpPOBaHUM (GUHAHCOBOTO pe3yJsbTaTa XO03sU-
CTBEHHOU [1eSITeJIbHOCTY NpeAnpUATHN U GUpPM. B cBA3U € 3TUM M3y4yeHHE HOD-
MaTHUBHO-NIPAaBOBBIX YCJOBUM OCYLIECTBJIEHUS MEX/JyHAapOJAHbIX pacieTHbIX OT-
HOLIEeHUH Npe/CTaBJISAETCA BeCbMa aKTya/IbHbIM.

Kak noxkasasio uccieioBaHue, IpaBoOBble OCHOBBI PEryJIMPOBAHUS MEXY-
HapOJAHBIX pacueTOB, HECOMHEHHO, OT/JIMYAITCA OT MPaBOBbIX OCHOB PEryJnupo-
BaHUSl pacyeToOB BHYTPUTOCYAAPCTBEHHBIX. [I[paBOBOM acneKT MeXyHapOAHbIX
pacyeTHBbIX OTHOLIEHUHN SIBJSETCS OYeHb BaXKHbIM, TaK KaK 3akJjajblBaeT QyH-
JlaMeHT, 6a3y, Ha OCHOBE KOTOPOU CTPaHbl OYAYT OCYILECTBJAATh HEOOXOUMbIe
VMM BHEIHEeTOProBble onepanvu. MexayHapoJHble pacyeThl SBJSIOTCSI 0COOBIM
npeJMeTOM IPaBOBOTO PEryJMPOBaHUsA, TAK KaK HEOJHO3HAUYHOU SIBJIsIETCS caMa
ux npupoja. [Ipu ocymiecTB/ieHUM MeXAYHAPOJHbIX pacieTOB IepBOOYEPESHBIM
ABJISIETCS MOPSA0K, B KOTOPOM OHH JOJXKHBI NPOU3BOAUTHCA. C 0JHON CTOPOHBI,
3TOT MOPSAOK peryJadpyeTcsi BHYTPEHHUM 3aKOHOJATEJbCTBOM CTpaH, Tje
HENnoCpeJCTBEHHO HaXOJATCA YYAaCTHUKM PACYETHBIX OTHOIIEHUN, a TaKxke
YCJI0BUSIMH, COAEPKALUMUCA BO BHELIHEIKOHOMMUYECKUX KOHTPAKTAX, 3aKJIIO-
yaeMbIX CTOpoHaMu. C Jpyroil CTOPOHbI, MUPOBOE COOOIECTBO UMEET P AO0T0-
BOpOB, BbIpaboTaHHbIe NpaBuJia, 06bIYaK, COTJIACHO KOTOPbIM OCYILECTBJISIOTCS
pacyéThl BO BHEIIHEIKOHOMHUYECKOM 060poTe. PerysMpoBaHre MexXyHapOoAHbIX
pacyeToB Ha MeX/AYHapOAHO-IIPAaBOBOM yPOBHE NPOU3BOJUTCS C MOMOIIbIO J0-
KYMEHTOB, KOTOpble ONpeeisiloT 00liue NpaBuja UX BbINOJHEHUS (HalpuMep,
KeneBckasa koHBeHIUs1 0 ENMHOOOpAa3HOM 3aKOHEe O MEpPEBOJHOM U MPOCTOM
Bekcesie 1930 r., KouBenuua OOH o MexayHapOAHBIX NPOCTBIX U NepeBOLHbIX
BekceJsisx 1988 r).

Ocobyro posib B IPaBOBOM pPeryJIMPOBaHUMU MeXAYHApPOJHbIX pacyeTHBIX
OTHOILIEHUH urpaeT MexayHapojHass ToproBas mnajsarta (MTII), co3gaHHass B
1920 r., koTOpast NPOBOAUT HeOPUIUATBHYIO KOAUPUKALIMIO TOPTOBbIX 0ObIYAEB
Y 0ObIKHOBEHMH C LieJIbI0 BCECTOPOHHET0 U HauboJiee HaJleXKHOT0 0becreyeHust
MeX/AyHapoJHoU Toprosiu. UToramu 6osibuioit pa6otsl MTII no ycTaHOBJIEHHIO
Y CHCTeMaTHu3alMi 06bluaeB IBJASIOTCSI COOPHUKU YHUPHUIIMPOBAHHBIX MPaBUJI U
006bIYaeB, KOTOpPble MPHUMEHSIOTCS BO BHEIIHEIKOHOMHUYECKON TOPrOBJIE BCEMU
CTpaHaMu MUpa: YHUPULUPOBaAHHbIE PaBUJIa U 06bIYau O MHKACCO, YHUPHUIU-
pOBaHHbIe MpaBUJa U 00blYaU AJis JJOKYMEHTAPHbIX aKKPeAUTUBOB, YHUDULIU-
pOBaHHbIe NpaBUJIa U 06bIYaH JJis JOTOBOPHbBIX FTApaHTUH U ApyTHeE.

HecMoTps Ha BCI0 BaXXHOCTb JJaHHBIX MPABOBBIX HOPM, OHH BCE-TaKU HOCHT, B
OCHOBHOM, PEKOMEH/IaTeJIbHbIM XapaKTep, TaK KaK SIBJSITCA NPOAYKTOM pas-
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paboTOK M YHUDHUKALIMH, He UMEWUIUX IpUAUYecKon cuibl. [losioxxeHUss yHU-
GULUMPOBAHHBIX MPaBUJ U 0ObIYAEB UCIHOJIL3YIOTCS C COTJIaCMsl YYaCTHUKOB
MeX/IYHapOJHbIX pacyeTOB KOHKPETHOU CeJIKU. B TO e BpeMs JaHHbIe IpaBU-
JIa HeJ1b351 HeJJOOLleHUBATh, TAK KaK OHU UI'PAl0T NPOCTO HE3aMEHUMYIO POJib BO
BHEIIHEIKOHOMHUYECKOHW )XU3HU MUPOBOT0 COOOIECTBA, 103BOJIsAA 3P PeKTUBHEE
OCYLLeCTBJIITh TY WKW HMHYIO Ollepaljydlo, ONMpasiCch Ha pe3yJbTaTbl paboThl aB-
TOPUTETHOU MEXJYHapoAHON opraHusanvu. CJ10)KHOCTb IOPULUYECKONU COCTaB-
JIIOLEN MeXAYHapOAHbIX PaCy€TOB, 10 HALlEMYy MHEHUIO, 3aKJIIDYAEeTCH B TOM,
YTO B MX OCyUIeCTBJIEHUH NPUHUMAKT ydacThe pa3/IMuHble MOCPeJHUKH, UC-
N0JIb3yI0llMe Pa3HOO0Opa3Hble UHCTPYMEHThI U MPaBOBble HOPMbL. B MexayHa-
POJHBIX IJIaTexXaX, 3a4acTyl0, 3a/leICTBOBAHO HECKOJIbKO reorpaduuecKrx 30H,
CYBEpEeHHBIX ['OCYy/JapCTB U IOPUCAUKIUH, a TAKXKE U HECKOJIBKO BaJIIOT.

0603HauyuB posib MTII B peryJiupoBaHUM MeXAYHAPOJAHbIX PACUYETHIX
omnepauui, cieayeT OTMEeTUTb, YTO UMEHHO el ObLIM MPUHSATHI CHeljdaJibHble
JIOKyMEHTbI, aKTbl YHUPUKALIMU, KOTOPbIE SBJASIOTCA 6a3MCHbIMU, HECMOTPS HA
CTPEMUTENbHO U3MEHS0LUEC MeXyHapoaHble npouecchl. Tak, B 1933 r. 661114
NPUHATHl YHUPUIMPOBaHHbIE NMPaBUJa U 00bIYau /i1 JOKYMEHTApHbIX aKKpe-
JIMTHUBOB Ha BeHCcKkoM KoHrpecce, a cnycTs noutu 25 Jet, B 1956 r., MTII 07106-
pyuia YHUQUIMpPOBaHHbIE NpaBuJa Mo MHKacco. OAHAKO, HECMOTPSA Ha TO, YTO
JIOKyMEHTbI OBbLJIM NPUHSATHI 60Jiblile, YeM MoJiBeKa Ha3ajl, MTII nocTosiHHO npo-
WM3BOJUT UX MEePecMOTp, YYUThIBAsA JUHAMUKY COBpEMEHHbIX peasuu. [loaTBep-
KJeHUeM 3TOMYy (PaKTy CAYKUT TO, YTO HblHEe NpUMeHsieMble YHUDUIIMPOBAH-
Hble 00blYau U NMpaBuJa JeUcTBYIOT B pegakuuu 2007 r, npuyeM A0 3TOro Mmo-
MPaBKH ¥ U3MEHEHHUS BHOCUJIUCh JaHHbIA MEXAYHApPOJHbIA IPAaBOBOM aKT NATh
pas.

O/iHaKO, HECMOTpPS Ha HaJiMyve 0603HYEHHBIX JJOKYMEHTOB, BaXKHO He 3a-
6bIBaTh O TOM, YTO PETyJUPYIOTCS MEX/IYHAPOAHble pacyeThbl KaK MeX/1yHapo/-
HbIMU NIPaBUJIaMU Y 00bIYAsIMM, TaK U BHYTPUTOCYyapCTBEHHBIM 3aKOHOJATe b-
CTBOM, YTO AABJIIETCA OYEHb BAXKHBIM MOMEHTOM. Mbl He MOXXeM C YBEPEHHOCTbIO
yTBEPXJaTh, UYTO KaXKJ0€e rocylapCTBO B CBOEM 3aKOHOJATEJIbCTBE UMEET HOP-
Mbl, CBSI3aHHBbIE C OCYLECTBJIEHUEM MeXJyHAapOoJHbIX pacyeToB. bojsiee TOro, Mbl
MOXKeM MPeJNoJI0KUTh, YTO UMeIoIMecss HOPMbl B GOJILIIMHCTBE CBOEM JIM6O
NOJIHOCTBhI0 6a3UPYIOTCS Ha IpaBUJIax U 06blYasx, TM60 YaCTUYHO UJIA KOCBEHHO
CAaHKLUOHUPYIOT AelcTBUE YHUPULIMPOBAHHBIX 00bIYAEB.

MBI MOXKeM pacCMOTpeThb TO, KaK yperyJrupoBaHbl MeXXAyHapoJHbIe pac-
4yeTbl HAa MpPUMepPe KOHKPEeTHOU cTpaHbl. Bo3bMeM, HannpuMep, Poccuiickyro Pe-
Jlepaluio, rae nNpsiMoe peryJdpoBaHUe MeX/AyHapOo/JHbIX pacieToB B ['pakaan-
CKOM KoJzieKce oTCcyTcTByeT. OlHAKO ero CT. 5 3aKkpenJiseT UCI0Jb30BaHUE 0ObI-
yas, 10/l KOTOPbIM NOHUMAETCS CJ0XKHUBIIEECS U IIMPOKO NPUMEHSIEMOE B KaKOU-
JIN60 06J1aCTU NpeANPUHUMATENbCKON UKW UHOU J1eITEJIbHOCTHU, HE IPEAYCMOT-
peHHOe 3aKOHO/aTeJIbCTBOM NMPaBUJIO MOBEJEHUS], HE3aBUCUMO OT TOTO, 3aPUK-
CUPOBAHO JIX OHO B KaKOM-1M60 JokyMeHTe. [loMumo aToro, B KomMeHTapuu k
CT. 5 OTMeYaeTcs, YTO 0ObI4au J1eJI0BOro 0060poTa HENOoCpeCTBEHHO OTHOCATCA
K IaHHBbIM NIpaBUJIaM MOBeJEHUS.
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YnoMsHyB HeoQUIMAJIbHOCTb NpPaBOBbIX nybaunkanud MTII, cieayet ot-
METHUTb U HEOJJHO3HAYHOCTb MOAX0/L0B 10 UX IPUMEHEHHUIO B 3aKOHO/ATeJIbCTBE
OTZeJIbHBIX CTpaH. Tak, B aHIJIMMCKOM IIpaBe OHU He UMEKT CUJIbl HOPMBI IIpaBa
Jnbo cTtaTyca o6blvyas, B OTJMYHUE OT PAaCCMOTPEHHON HaMU Bblllle HOPMbI POC-
CUUCKOro mnpaBa. B aHIJIMMCKOM 3aKOHOJATe/IbCTBE OHU NMPUMEHAITCA JIUIIb B
TOM CJIy4ae, eCcJIM CTOPOHBI BKJIOYUJIA UX B CBOU A0roBOp. Takad Ke cucTeMa
HabogaeTcda ¥ Bo PpaHnyu. HecMoTpd Ha TO, YTO B CaMUX JOKYMeHTax IPUCYT-
CTBYIOT IOJIOKEHUS1, KOTOpbIE ONpeJesISA0T NOHATHE U chepy AeHCTBUS JaHHbIX
JIOKyMEHTOB, BOIIPOC BCe PaBHO OCTAETCSA OTKPbITHIM.

B To ke BpeMs HeKOTOpas SICHOCTb Oblia BBeJleHa YTOYHEHUSIMH, KOTO-
pble 0603Ha4YeHbI B NOC/AeJHEN peJlaKLiui YHUPULIMPOBAHHBIX IPaBUJ U 00bIYa-
eB /Il JOKyMeHTapHbIX aKKpeJUTHUBOB. Tak, B cT. 1 yka3blBaeTcs, 4TO YHUPU-
LJUPOBaHHbIE NpaBUJIA U 0ObIYaU MO JOKYMEHTAapHOMY aKKpeJUTHUBY SABJAIOTCS
npaBUJIaMH, KOTOPble IPUMEHSIOTCS K JII060MY JJOKYMEHTAPHOMY aKKpPeJAUTHURY,
€CJIU TeKCT aKKpeJJUTHUBA YeTKO CBU/EeTeJIbCTBYeT O IPUMEHEHUU 3TUX NPABUJL
OHU ABJAIOTCA 0053aTeJIbHBIMU JJI1 BCeEX CTOPOH, €CJIM MHOE MpPSIMO He BbIpa-
KEHO WJIM UCKJIIOYEHO aKKpeJUTUBOM. /laHHOe IM0JI0KeHHe CTAaTbU M03BOJIAET
cAesaTh BbIBOJ O TOM, YTO YKa3aHHble YHU(PULIUPOBAHHbIe NIPaBUJa U 00bIYaU
OyAyT ABJATBCSA, C OJHOM CTOPOHBI, KOHKPETHBIM JOKYMEHTOM, pa3paboTaHHbIM
MTTII, HO c Apyro¥ CTOPOHBI, OHU BBICTYMAKT 0O6bIYasiMU [1€JI0BOTO 060pOTa, KO-
TOpble He TPeOYIOT 00513aTeJbHOW CChIJIKA Ha HUX B TEKCTe aKKpeAUTHUBa. B To
»Ke BpeMsl BaXKHO, YTOObl TEKCT aKKpeJUTHBA COOTBETCTBOBAJ JAHHbIM MpaBU-
JIaM, ¥ YYaCTHUKH MeXJYHapOJHbIX TOPTOBbIX C/leJIOK HUKOMM 00pa3oM He HC-
KJII0OYaJIM UMX NPUMEHeHUe K BBITEKAKIUUM U3 aKKpeJUTHBA OTHOILUeHUuAM. U3
JlTAaHHOTO 0OCTOSITe/IbCTBA CJie/lyeT, YTO YHUPUIIMPOBAHHbIe NMPaBuJia U 06bIYau
MOTYT NPUMEHSATBHCS KaK B CTaTyce 00blyas, TaK U PaclpoCTPaHSATb CBOE JleM-
CTBHUE JIUIIb B CJy4ae NPUAAHUA UM CTaTyca JOrOBOPHBIX HOPM.

B oTHomeHWM akKKpeJUTHUBA elle B Hadasie XX BeKa NpeANpUHUMAIUCH
NONBITKY 10 YHUPUKALLMU 00bIYaeB U NPaBUJI, XOTS IPOUCXOUJIO 3TO HA YPOBHE
HaIMOHA/NbHBIX 6AaHKOBCKMX accoluauuii (Hanpumep, [IpaBuna Holo-Hopkckoii
06aHKOBCKOM KOHepeHLIMHU M0 AOKYMEeHTapHbIM akkpeauTuBaM 1920 r.). lanee,
yepes 9 sieT, a UMeHHO B 1929 r., MTII npunsanaa EquHoo6pasHble npaBuia B OT-
HOLIEHUM JOKyMeHTapHbIX aKKpeJUTUBOB Ha AMCTepAaMCKOM KOHIpecce, U
Juiib B 1933 1. Ha BeHCKOM KOHIrpecce 06bI4au M MpaBUJia MOJYYUJIU CBOE HbI-
HelllHee Ha3BaHWe — YHUOUIMPOBAHHbIE NIpaBUJIA U 0OblYau [/ JJOKyMeHTap-
HOr'o akkpeauTHBa. Kak y»e oTMe4asnocs, B HaCToslLee BpeMs JaHHble IIpaBuJia
Y 00b14aM AeUcTBYIOT B pegakuuu 2007 r.

['oBOps 0 3HAYMMOCTU YHUQPUIUPOBAHHBIX NpPaBUJ, HEOOXOAUMO YTOY-
HUTB, IOYEMY K€ OHU TaK BaXKHbI B MEX/yHApPOAHBIX pacieTHbIX onepanudax. [1o
HallleMy MHEHHIO, BO-IIepPBbIX, OHU ONpe/ea0T BU/bl aKKPeJUTHUBOB, CII0CO0 U
NOPSAJOK MX HUCIOJHEHUA U nepefadyd. Bo-BTOphIX, MU onpefessoTcd 0053a-
TeJIbCTBA U OTBETCTBEHHOCTb OAHKOB. B-TpeTbux, B yHUGUIUPOBAHHBIX NIPABU-
JIaX COZepKaTcs TOJKOBAaHUSA BCeX HEOOXOJAUMbBIX TEDMHUHOB U TPeOOBaHUSA, KO-
TOPBbIM 0653aTeJIbHO JJO/KHBI OTBEYATh JJOKYyMEHTHI, Ipe/iCTaBJeHHbIe 10 aKKpeau-
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TuBy. [loMuMoO 3TOrO, YHUPUIIMPOBaHHbIE TPAaBUJIA U 00bIYau IOMOTAlT paspe-
IIMTh JIpyryue BONPOCH], BO3HUKAKIUE NPU NPAKTUYECKOM OCYIIeCTBJIEHUHU aK-
KpeJAUTHUBHBIX pacyéToB [1, c. 60].

[IpoBeieHHOE UCCeJlOBaHME MMO3BOJIUJIO BbIABUTH J|B€, 10 HAlleMy MHe-
HUIO, OCHOBHBIE TeH/JIEHI|UH, Hab/itoAaeMble B cpepe NpaBOBOTO pPeryJiMipoBaHus
MeXyHapOJHbIX pacueTHbIX OTHOLIEHUU:

e yHUPULMPOBAHHBIE 00bIYAM Y NPaBUJIa ABJSATCSA 0ObIYaASIMU;

e yHUOULUMUPOBAHHBIE 0ObIYAaW U MpPaBUJIA SABJASAITCA «MSITKUM MPABOM»
Y Hemocpe/ICTBEHHO NPUMEHSIOTCS JIMIlb NMPU BKJKWYEHUU UX B HOPMATUBHbIN
MPaBOBOM aKT.

BTopas TeHaeHUUs TpebyeT nosicHeHUs1. CyThb ee 3aKJI0YAETCA B TOM, YTO
YHUDULIMPOBaHHbIe 0ObIYaKl U IPaBUJia HOCAT XapaKTep HOPM «MSATKOIr0 paBa,
TO eCTb IIpaBa He 0053aTeJIbHOTO JJisl IPUMEHEHUS, & CTAHOBUTCS OHU NMPaBOM
«TBEPABIM», TO €CTb TeM, NMPHMeHeHHe KOTOPOro 06s3aTesibHO, JIUIIb MpHU
BKJIDYEHUHU UX B KOHKPETHBIN BHEIIHEIKOHOMUYECKUM JOTOBOP rOCyapCTB.

BakHbIM B BOIpOCe MPaBOTO PeryJMpoOBaHUsI MEXAYHAPOAHbIX PACYETOB
IpU HaJIMYUKU JBYX NOJOOHBIX TEHJEHLUMU SBJISIETCA TO, YTO B 3aKOHOJATEJIb-
CTBe HEKOTOPBIX CTPaH BCE Xe MPUCYTCTBYIOT HOPMbI HallMOHAJbHOTO MpaBa,
KOTOpbIe CaMU PeryJUPYyIOT MeX/yHapoAHble pacyéThl. B To ke BpeMs npu nep-
BOU MO3UIUU Mbl MOKEM CChLJIAThCS1 HAa OOBIYHBIMA XapaKTep AAHHBbIX HOPM, TaK
Kak B psjie ctpad CHT yHudunMpoBaHHble paBuJa U 06bluad MPsSIMO NMpPHU3Ha-
I0OTCA B KayeCTBe MCTOYHMKA KaK MEeX/AYHapOJHOro, TaK HalMOHAJbHOTO pery-
JINPOBaHHUS PAaCYETOB MO aKKpPeAUTUBY U UHKacco. Hampumep, cT. 266 baHKOB-
CKOro KoJiekca Pecniybsimku besnapych npsiMo TOBOPUT O TOM, UTO MEXAYHAPO/-
Hble MpaBUJa U 006bIYau MOTYT MPUMEHSATHCSA K BHYTPEHHUM aKKpeJAUTHBaM B
cJly4ae CChIJIKM Ha HUX B TEKCTe aKKpeJUTHBA.

Ba>kHO OTMETHUTBb, YTO B Ipollecce MeXAYHapOAHbIX PacyeTOB U UX pery-
JIUPOBaHUA 0C000€e MEeCTO 3aHUMAIOT CIlelhaJibHble MJaTeXHO-KpeJUTHBIE CO-
rJjaileHus. 3TO CBSI3aHO C TEM, YTO HAa COBPEMEHHOM 3Talle Pa3BUTHUS MHUPOBOTO
coob11ecTBa BCe 60JIbLIYIO POJIb CTAJM UTPAaTh UHBECTULMOHHBIE U UHbIE COBpe-
MeHHble POPMbl IKOHOMUYECKOTO COTPY/IHUYECTBA, 3HAYUTEJIbHO YBEJIUYUIUCH
MaciITabbl KamUTaJIOBJIOXKEHUH, MOTPebOBaIUCh OTPOMHbIE CpeJCTBA AJs pe-
IIeHWs BO3HUKAKWUIUX 33jla4y. be3 aKTMBHOIO y4yacTHsl BaJIIOTHO-PHHAHCOBBIX
VHCTPYMEHTOB MPAKTHUYECKH CTAJI0 HEMBICJMMO PallMOHAJIbHOE, SKOHOMHUYECKHU
3pdeKTUBHOE OCYIECTBJIEHHE XO3SMUCTBEHHOrO COTPYAHUYECTBa cTpaH. Ba-
JIIOTHO-QUHAHCOBbIE OTHOUIEHHWS] CTaJId 4Yallle PeryJaupoBaTbCsl MHOTOCTOPOH-
HUMH J0rOBOpaMHU. B kauecTBe nprMepa MOXXHO yKa3aTb Ha CEPUIO COTJIAllleHUH
MeX/y cTpaHaMu 3anaZHod EBpomnbl 0 mopsiike B3aMMHBIX pacueToOB B €BpOBa-
JoTe (Hanpumep, Maactpuxtckui goroBop 1992 r., CorsiauieHue 0 CO3J4aHUU
[InaTexxHoro cor3sa rocygapcTs - yuacTHUKoOB CHI 1994 r).

Yro ke kacaeTca Pecny6suku Benapych, rje oCHOBHbIMU GpOpMaMU Mex-
JIyHapO/IHBIX PACUETOB SABJSAIOTCS JJOKyMEHTAPHbIA aKKPeJUTUB, HMHKACCO U GaH-
KOBCKHM NepeBo/i, UX MPaBOBasl perJiaMeHTalusl MPOU3BOAUTCS CAeAYIOIIUM 06pa-
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30M. AKKpeJUTUBHas GopMa pacyeToB perjiaMeHTUpyeTcsd baHKOBCKUM KOJleK-
coM Pecny6suku benapych u I[loctanoBnenueM HauuoHanbHoro 6anka Pecny6-
JuKM besapyck ot 29 mapTta 2001 r. N2 67 «MHCTpYKLMA 0 TOpAAKe COBepLIeHUs
6aHKOBCKUX JJOKyMEHTApPHbIX omepanui». PacyeTsl Mo MHKACCO PeryJaupyrTcs
[loctanoBsennem HauuoHanbHoro 6aHka Pecnyb6auku bBbenapycb Ne 67 ot
29.03.2001 r. «MHCTpPYKIMA O MOpPsi/IKE COBepleHUs] 6AaHKOBCKUX JOKyMeHTap-
HbIX onepauui». PacyeTsl mocpecTBOM 6aHKOBCKOro nepeojia — [loctaHoBJie-
HueM HanuoHanbHoro 6aHka Pecny6siuku Benapych N2 66 ot 29.03.2001 r. «HUH-
CTPYKIIMsl 0 6aHKOBCKOM IepeBoje» [2, c. 491].

TakuM o6pa3oM, mpaBOBOe peryJUpPOBaHUE MEXJAYHAPOJHBIX PaCUETOB
ABJISETCH BaXKHEWIIMM acleKTOM BHEIIHE3KOHOMMUYECKON [esdTeJbHOCTH ToCy-
AapcTB. OT HEro 3aBUCUT NOPSALOK OCYILECTBAEHUS MEX/yHAPOAHbIX pacyeTHBIX
OTHOUIEHUH U ero cnenuduryueckre 0C06eHHOCTU. BaxkHy1o poJib UTpaeT U TO, Ha
KaKvie HOpMaTHBHbIE NPaBOBble aKThl CCbLIAKTCA IOCYAApPCTBA, OCYLLEeCTBJAA
MeXAyHapoJHble pacdyéTbl. OGLMMU [Js BCEX YYACTHUKOB BHENIHETOPTOBBIX
CAEeJIOK ABJAITCA YHUUUMPOBAHHbIE MpaBWJya U 00bI4au MexxJyHapoaHOU
TOPrOBOM NaJaThl, TAK KaK B HUX 3aKpeIJieHbl BCe OCHOBHbIE MOMEHTHI, 6a30BbIe
NOoHATHUSA, chepa [eHCTBUSA U NMOPALOK OCylLleCTBJIEHUS MeX/AYHAPOAHbIX pacyeé-
TOB B TOW WJIM UHOU popMe.
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Y]IK 341.9
CTABHJIM3ALIMOHHAS OTOBOPKA KAK U3 bATUE U3 ITPUHLIMIIA
HALMOHAJILHOTO PEXKMMA MHOCTPAHHOTO IOPUANYECKOIO JIULIA

Kosoc I'H., IJecenvHuk O.B.
benopycckutl 2cocydapcmeeHHblll yHU8epcumem

[lo 061meMy npaBu/ly, MHOCTPAaHHOE HOPUAUYECKOE JIMLO MOJIb3yeTCs TEMHU
Ke MpaBaMU, YTO ¥ HalUOHaJbHOe. /lelicTByeT 0Ol NPUHIUI HALlMOHAJIBbHOTO
pexruMa MHOCTPAaHHOroO Hpuauyeckoro Jjuna. B Pecnyb6sivike Benapych JaHHBIN
NpUHLMI 3aKpernieH B ctaTbe 1113 'paxkaaHckoro kojekca Pecniyosivku besnapych
[1]. OgHako, B psijie c1y4aeB MOSIBJISETCS HEOOXOAMMOCTb YCTAaHOBUTD OTpe/ie/IeHHbIE
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U3bATHS U3 3TOTO MpUHIKNA. CyIecTBYIOT IBa BUJA U3bATHUN: OTPaHUYUTEbHbIE
U ctumysupytouye. CTabuin3alMOHHAsA OrOBOPKA OTHOCUTHCS K U3bATUSIM CTH-
MYJIMPYIOLIEr0 XapaKTepa MOCKOJIbKY He OrpaHUYMBAET MHOCTPAHHOE HOpUANYe-
CKOe JIUII0 B MPaBOCyO'b€KTHOCTH, a HAPOTUB HaJeJisieT UHOCTPAHHOTO MpenpHu-
HUMaTeJIs MPaBaMH HEM3BECTHBIMH HAIlMOHA/IbHBIM OPTraHU3aI[USIM.

[log cTabU/IM3allMOHHONW OTOBOPKOW NMOHMMAKT rapaHTUIO OT HebJjaro-
NPUATHOrO U3MEHEHUsI 3aKOHOAaTeIbCTBA. ITa MPaBOBasi KOHCTPYKILUS pacnpo-
CTpaHeHa B MHBECTUIIMOHHBIX MPABOOTHOLIEHHUSX, KOTJa PU peajiu3aluy Mpo-
eKTa He0O0X0JAMMO NMpeAynpeuTbh HeraTUBHble U3MEHEHUs1 3aKOHO/1aTe/bCTBa.
Heob6xoauMoCcTh 1NOA0OHON OrOBOPKM OOYCJOBJEHA TeM, 4YTO abCOJIIOTHOE
60JIBIIMHCTBO UHBECTUIIMOHHbBIX JOTOBOPOB MEXJYy WHBECTOpPaMHM U Trocyzap-
CTBOM MOJAYUHSIIOTCS BHYTPEHHEMY MPaBY CTPaHbI-peliunueHTa. B cBsI3u ¢ 3TUM
rocy/1apCTBO MOKeT BHOCUTb U3MEHEHUS B 3aKOHO/|aTe/IbCTBO, B TOM YHCJIE JJi
TOTO0, YTOOBI IIepecMaTPUBATh UJIU OTMEHATDH AOTOBOPbI C MHOCTPAHHBIMU UHBE-
CTOpaMU. A MOCKOJIbKY He CylLeCTBYeT YHHUBePCaJbHbIM MEX/AYHAPOAHbIX A0TO-
BOpPOB, KOTOpble Obl MOTJIM 3al[UTUTh MHBECTOpPA B JIAHHOW CHUTyalUH, MpeJ-
CTaBJISIETCA TOJIBKO OJJMH CHOCO6 3allMThl MHBECTOpPA Yepe3 caMOOrpaHUYeHHe
rocyZjlapcTBa NpHMeHSITh HOBble HOPMBI, YIlleMJISIIOIIME TpaBa MHBECTOPA.

®opMyIMpOBKa «M3MeEeHEHHUS 3aKOHOATe/NIbCTBa» BeCbMa IIMPOKA, U Tpe-
OyeT pa3bsCHEHHUs BOIPOC O TOM, HAa KAKMe HOPMbI pacpoCTPaHseTCs CTabUIU-
3allMOHHasl oroBopka. Kak npaBuJio, MccieloBaTe/d BblJe/SI0OT HOPMbI, 3aTpa-
rMBaKOIIUX IMPAaBOBOEe IOJIOKEHHEe WHBECTUIMH, TO €CTb HOPMBbI My6GJUYHO-
NpaBOBOro xapakTepa. K TakuM BompocaM OTHOCSITCS: HAJIOTOBbIM pexXuM (CTaB-
KH HaJIOTOB, HaJloroBasi 6a3a /Jisl UX UCUMCJIeHUsI); 3apeT AUCKPUMHHAIUH; 00-
MEHHbIN KypC BaJIOT; OCTYIIHOCTb MHOCTPAHHOW BaJIIOThl; CBOGO/IHbBIN NepeBo/
BaJIIOThI 32 rpaHuLly [4].

Cpa3y OTMETHUM, YTO B OTHOLIEHUU CTAaOUJIU3ALMOHHON OTOBOPKHU B JIUTE-
paType JOCTAaTOYHO YacTO MOXXHO BCTPETUTDb MCII0Jb30BaHUE TePMHUHA «Jeyll-
KHMHa oroBopka» (grandfather clause). OfHako ucnosib30BaHUE AAHHOT'O TEPMHU-
Ha HeJIb3f CYUTATh KOPPEKTHBIM. /lelyIUKWHON OrOBOPKOW Ha3blBaJd KOHCTH-
TYLLMOHHYI0 OTOBOPKY, IeiCTBOBABIIYI0 B ceMU IKHbIX wtaTtax CIIA ¢ 1885 no
1910 rr. u sMmaByo appoaMepuKaHIleB NpaBa u3dbupaTtesabHoro rojoca. OHa
npeAycMaTpuBaJa, 4YTO Ha JIMI, KOTOpble 00J1afaJi NpPaBOM U30HMPATENbHOIO
roJioca Jio 1866 r. (To ecTb 6eJibIX aMepUKaHIEB), UJIM HUX NMPSMbIX TIOTOMKOB He
pacnpoCTpaHsAJINCh TpeboBaHMA 00pa30BaTEJbHOrO, HMYILECTBEHHOIO WJIHU
HaJIOrOBOTO IjeH3a. TakuM 06pa30oM YBeJMUUBaJIOCh YUC/IO0 OesbIix u3buparTesiei,
B LIYTKY Ha3blBaeMbIX JeAyliKamu [15].

UcTopuyeckn nepBOod pPasHOBUJHOCTBI CTAOUJIM3aLMOHHBIX OTOBOPOK
CTaJla OTOBOpPKa O 3aMOpa)KMBaHUM 3aKoHoAaTesbcTBa(freezing clause). Cunra-
eTcsl, 4YTO JJaHHas oroBopka chopMupoBasiacb B 1950-x I'T. Kak NMpaKTUKa KOH-
LJeCCUOHHBIX KOHTPAKTOB aMEpPUKAaHCKHUX KOMIIAaHUMU C pAZOM CTpaH JIaTUHCKON
AMepuKHU noc/e cepuy NPOBeJEHHBbIX TaM HaljMOHaJu3alLui. OroBOpKU O 3aMo-
paKMBaHUM 3aKOHO/IaTe/bCTBA IPeyCMaTPUBAIOT, UYTO YCJIOBUS HHBECTULIMOHHOI'O
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JIOTOBOpA UMEIOT BEPXOBEHCTBO HAJ JIIOOBIMU aKTaMU 3aKOHO/IaTeJIbCTBA, KOTO-
pble IPUHUMAIOTCS MOCJ€e 3aKJYeHUsI JOrOBOpPA; rocylapcTBO GepeT Ha cebs
00513aTe/IbCTBO HE U3MEHATH HallMOHAJbHOE 3aKOHO/AaTe/bCTBO.

CiieiyolUM 3TAaoM B Pa3BUTHUHU CTAOUIM3ALMOHHBIX OT'OBOPOK 6ObLJIO 3a-
KJIIOUEHHME JIBYCTOPOHHUX MEX/YHAPO/HbIX JJOTOBOPOB O 3al[UTE WHOCTPAHHBIX
MHBECTUIUHM C BKJIIOYEHHEM B MX TEKCThbl TaK Ha3blBaeMbIX 30HTUYHbIX OTOBO-
POK WJIM OrOBOPOK-30HTUKOB (umbrella clause), B cOOTBETCTBHM C KOTOPBIMU
HapylleHHe JIBYCTOPOHHEro MeX/yHapOJAHOIr0 COTJIallleHHs O 3alUTe UHBECTH-
IUJ aBTOMATHYECKHA CTAaHOBUTCS HapyllleHUeM MHBECTUIIMOHHOTO I0TOBOpa, 3a-
KJIIOYEHHOr'0 MeX/ly UHBECTOPOM M TOCYyJapCTBOM-pelunueHToM. CUMTaJoCh,
YTO B OTJIMYHE OT CAMOOTPAaHUYEHHS rOCy/lapCTBa B 3aKOHO/IAaTE/IbCTBE UJIU J10-
roBOpe, HOPMbI MEX/YHApPOAHOI0 MpaBa MOTYT Jy4Yllle 3allMTUTh UHBECTOpPA OT
HeO6JIaronpUsATHOTO U3MEHEHHS 3aKOHO/JaTe/IbCTBA.

Ha cMeHy oroBopke 0 3aMOpaKMBaHUM U OTOBOPOK-30HTUKOB MNPUILJIU
OTOBOPKH 006 3KOHOMHYeCKOM paBHoBecuH(equilibrium clause). B otauuue ot
OTOBOPKHU O 3aMOpPaKMBAaHUU OHU He 3alpelialoT rocyAapCTBY U3MEHATb HOPMbI
3akoHoAaTe/bCcTBa. OJHAKO B c/ly4yae U3MeHEHUH B 3aKOHOJaTeJsbCTBe, 3aTpa-
TMBaIOLIMX peaji3aldi0 MHBECTULIMOHHOI'0 IPOEKTa, CTpaHa-peLiuMeHT 06s3a-
Ha NPUHATb Mepbl 10 BOCCTAHOBJIEHUIO IEPBOHAYaJbHOIO 3KOHOMHUYECKOT0 IM0-
JIO’)KeHHS] UHBECTOpa, B TOM YHCJie KOMIIEHCUPOBAB pacxo/ibl MHBecTopa [14].

[lepBbIM yIOMUHAHHWEM O CTAOWJIM3ALlMOHHOW OrOBOPKE HA TEPPUTOPHUU
Pecny6iuku Besnapych ciaefyeT npu3HaTh HOpMY cTaTbu 9 OCHOB 3aKOHOJATE I b-
ctBa CCCP 06 mHOCTpaHHbIX UHBECTUIMAX OT 5 utosig 1991 r. [9], koTopas onpeje-
JISIIa, YTO B CIy4yae YXyAllleHUs YCJIOBUH MHBECTHPOBAHHUS K UHOCTPAHHBIM UHBE-
CTUILIMSAM B TeUeHHe JIeCSATH JIeT O6yZieT NIPUMEHSATbCS 3aKOHOAATEIbCTBO, KOTOPOE
JIeCTBOBAJI0O HA MOMEHT OCYLIECTBJIEHUS] UHBECTHULIMHI. BMecTe ¢ TeM AaHHas cTa-
Thsl COJiepKajia U PsiJi NPUHIMIHAIbHBIX U3bATHU. OHA He pacHpocTpaHsIach Ha
M3MeHeHUs1 3aKOHO/IaTeJIbCTBA, Kacarwlyecs: obecrneyeHUs1 060pOHbI, HALlMOHAJIb-
HOM 0€e30MacHOCTH M OOLIEeCTBEHHOr0 MOps/Ka, HaJOroo0JI0KeHUs], KPeAUTOB U
$UHAHCOB, 0XpaHbl OKPYKaIOLIEN Cpe/ibl, HDABCTBEHHOCTU U 3/I0POBbs HACeJIeHH ],
a Tak»Ke aHTMMOHOIOJIbHOTO 3aKOHO/IAaTeIbCTBA.

B cyBepeHHOM 6eJIOPYCCKOM TOCYyAapCTBe CTAaOW/IM3allMOHHAs OrOBOpKa
BIlepBble NOsiBUJIacb BMecTe 3akoHoM Pecny6sinku benapych ot 14.11.1991 r.
Ne1242-XIl «06 MHOCTpaHHbIX UHBECTUIUSAX Ha TeppuTopuu Pecnybsumku besna-
pycb» [6], 1 OblIa BHOCJEACTBUM Oblia NepeHeceHa B MHBECTULIMOHHBIN KOJIEKC
Pecny6sinku Benapych [2], ogHako 3akonoMm Pecny6sivku Benapyck ot 18.07.2006
Ne 159-3 «O BHeceHuu n3MeHeHuil B UHBecTULIMOHHBIN Kojekc Pecny6sivku Bena-
pycb» [7] oHa 6bl1a oTMeHeHa. Bckope ¢ usnanuem /Jlekpera IlpesusenTta Pecny6-
Jquku benapych «O CTUMyJIMPOBaHHMU NPOM3BOACTBA U peajv3aliu TOBAapoB (pa-
60T, ycayr)» [11] ot 28 auBapa 2008 r. N2 1 ona 6bL1a BO3BpallleHa, HO pacnpo-
CTpaHsAJIach TOJBKO Ha Te IpPUANYECKHE JIULA, KOTOPbIE OCYLIECTBJIAIN CBOIO Jies-
TeJIbHOCTb B CEJIbCKOWM MECTHOCTH Y MaJiblX ropojax. [lekpetom Ilpesusenta Pec-
nyosuku benapych oT 7 masg 2012 r. N2 6 «O cTUMy/IMpOBaHUU NpeANpPUHUMATEb-
CKOU J1eITe/IbHOCTH Ha TEPPUTOPHUH CPEJHHUX, MaJIbIX FOPO/ICKUX MTOCEIEHUH, CETbCKOM
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MecTHOCTU» [10] yka3aHHBIN Bbllle JeKpeT ObLJI OTMEHEH, 2 HOBasi CTabOUJIM3aliU-
OHHasi OrOBOPKa TaK U He NOSIBUJIACh.

B HacToAmuyil MOMeHT noJo6Hasi OroBopkKa He BCTpevyaeTcs B bOesopyc-
CKOM 3aKOHO/laTesIbCTBe; HU B 3akoHe Pecnybsivku benapych 12 uronsa 2013 . N
53-3 «06 unBecTunuax» [5], Hu B 3akoHe Pecny6sinku Benapych «O koHLieccu-
sax» oT 12 utosig 2013 r. N 63-3 [8] oHa He ucnoJsib3yeTcs.

BmecTe ¢ TeM yka3aHHas rapaHTHs IpeAycMaTPUBaeTCs MeXAyHapoJHbl-
mu corJamieHussMU CoapyxectBa HesaBucumeix ['ocygapcts (ganee - CHT). Tak,
CorsialieHUEeM O COTPYAHUYECTBe B 00JIaCTU UHBECTULMOHHOW JesTelbHOCTH
(3akstoyeHo B r. Amixabaze 24 aek. 1993 r.) [13] u KoHBeHIiMM 0 3a1iuTe npas
WHBecTopa (3akJitoyeHa B I. MockBa 28 mapTta 1997 r.) [3], B KOTOpPbIX y4acTByeT
v Pecnyb6sinka Benapyce, cofepXUTcs NpaBU/Io O TOM, UYTO IPYU U3MEHEHUHU Ka-
CaIerocss UHBECTULIMKA 3aKOHOJATeJNbCTBA YCJOBUA [eATeJIbHOCTU paHee Co-
3[laHHbIX MpeANpUATUN YXyALIAITCA, TO B T€YeHUe NOCAeAyUUX NATH JEeT
NPUMEHSIOTCA HOPMBbI, JAEWCTBOBABIIME HAa MOMEHT PErucTpaluud 3THUX Mpej-
NPUATUH.

dxonomuudeckuu Cyn CHI' pa3bsAcHuUI, 4TO JJaHHAs HOpMa fIBJISAETCA UMIlepa-
TUBHOM HOPMOU NPSIMOTO JIEUCTBUS U [J0JKHA IPUMEHSATBCA rOCy/lapCTBaMU B JIU-
1le KOMIIETEHTHbIX OPTaHOB MPU YCTAHOBJIEHUM (aKTa HebJIaronpusTHOrO U3Me-
HEeHMs1 3aKOHO/JATe/IbCTBA MOCYyAapCTBa MeCTa UHBECTUPOBAHUSA M PACHpPOCTpPaHs-
eTCsl Ha U3MEeHEeHHUs 3aKOHO/|aTe/IbCTBA HE3aBUCHMMO OT ero popMbl COOCTBEHHOCTHU
Y OTpacJieBOM NMPUHA/JIEXKHOCTU. BMecTe ¢ TeM, JaHHas rapaHTHs He pacnpocTpa-
HseTcs Ha Takue chepbl, KaK 000pOHA, HAllMOHAJIbHAsA 6e30MacHOCTb, OXpaHa 06-
IIeCTBEHHOTO MOps/JKa, IPUPOAHOM CpeJibl, HDAaBCTBEHHOCTH U 3/10pOBbS HaceJe-
HUS, HaJI0T006/10KeH e [12].

Takum 06pa3oM, HECMOTpPS Ha OTCYTCTBHE B 6€J10PYCCKOM 3aKOHOAATeJb-
CTBe CTaOUJIN3allMOHHON OTOBOPKH, C yUYETOM HOPM /IBYX Ha3BaHHBIX MeX/yHa-
POAHBIX COTJIalllEHUHA UHOCTPaHHble UHBecTOpbI U3 cTpad CHI' MmoryT paccuuTsbl-
BaTh Ha IPMMEHEHHE MOPAaTOPUs Ha YXy/AlleHVe 3aKOHOAATeIbCTBA B TeYEHHE 5
JIeT C MOMEHTAa peructpanuu opraHusauui. OgHako reorpaduss UHOCTPAHHBIX
MHBecTUUN B Pecny6sinky Besapych [ajleKo He OrpaHUYMBAEeTCs CTpPaHaMHU
CHT.

B cBsI3U € 9TUM MoJ1araeM, YTO HEOHXOJUMOCTb HOPMAaTUBHOTO 3aKpeIJieHus
CTabuJ/IM3allMOHHOW 0roBopku B Pecny6smke Besapych cymectByet. [IpaBo Pec-
nyosinku benapych Ha NpOTSKEHUHX BCETO NEePUOa CylleCTBOBAHUSI CYBEPEHHOIO
rocy/lapCcTBa He OTJINYaJIOCh CTaOUJIbHOCTBIO MOJX0J0B B TOM YUCJIE B OTHOLIEHUU
BOIIPOCOB, MPSIMO BJIUSIOIIMX HA TPABOBOM PEXXUM MHOCTPAHHbBIX HHBeCTHULIUH. [1o-
Jlo00Hasl rapaHTHs J0J/DKHA ObITh BKJIIOYEHA B CIMCOK FapaHTUHA MHOCTPAHHBIX UH-
BECTOPOB, MOCKOJIbKY B 6€JI0pyCCKOW NMPaBOBOM JAE€HCTBUTEJBHOCTU Takas HOpMa
He OyZileT MepTBOM, a 3HAaYUT HEOOXOJMMOCTb B HEH, 6€3YCJIOBHO, €CTb.

C apyroil cTOpoHbl, Ipob6JieMa OTCYTCTBUS CTAOUIM3AaLlMOHHON OTOBOPKHU
B 3aKOHO/IaTeJIbCTBE MOXET ObITh pellleHa MyTeM BKJOYEeHUs YKa3aHHOMW oro-
BOPKH B TEKCT KaXK/[0OTO MHBECTHUIIMOHHOTO JJ0r0BOpa, 3ak/Jw4yaeMoro ¢ Pecny6-
Jukou benapychk. OgHaKo i1 3TOU LieJid HE06X0AUMO, YTOObl HOPMA, 06513bIBa-
olas npeacraBuTened Pecny6iuku benapych BHOCUTB JaHHOE yCJI0BUE, Oblia
npsiMO 3aKpelnJseHa B 3aKOHO/IaTeJIbCTBE. A MOCKOJIbKY B BOINPOCE NMPHUBJIEYEHUS
VHOCTPAHHbIX WHBECTULUHN [JIODKEH ObITh €AMHO0Opa3Hbli MOJAX0J, MpaBuJa
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JIOJDKHBI OBITh NIpe/iCKa3yeMbl U B OTHOUIEHWH YCJIOBAM CaMOU CTaOUJIN3aLAOH-
HOU oroBopku. [103TOMy Tak WM MHA4Ye BOMPOChl chepbl JEWCTBHUS OTOBOPKHU U
BO3MOXXHBIX U3'bSAATUM U3 Hee TPeOYIOT 3aKOHOAATEeJIbHOTO 3aKpenJeHHUsl.
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V]IK 347.775
OCOBEHHOCTH I'PAXKJAHCKO-IIPABOBOM 3AIIIUTHI CEKPETOB
IMPOU3BO/ICTBA (HOY-XAY) U KOMMEPYECKOHN TAHHBI
B 3AKOHOJIATE/JIbCTBE PECIIYBJIMKU BEJIAPYCb U 3APYBEXKHbBIX CTPAH

Mopos H.B., Mopo3s 0./1.
Bumeb6ckuli 2ocydapcmeeHHblll yHusepcumem umeHu I[1L.M. Mawepoga

[IpobsieMa oXpaHbl CEKPETOB MPOU3BOACTBA U KOMMEPYECKOU TallHbI aK-
TyaJibHa He TOJIbKO 51 Pecny6siviku Besnapych. B 3apy6exHbIX MpaBOBBIX CH-
CTeMax CyllecTByeT pa3HOOOpa3ve TEPMUHOB, KOTOpPblE MCIOJb3YIOTCS MPHU pe-
I'YJIMPOBaHUM NIPAaBOOTHOLIEHUH B cpepe KOMMepUuecKoU TaillHbl, CpeJjd KOTOPbIX
NpOU3BO/CTBEHHAA TaWHa, NPOMBILLJIEHHAsA TaWHA, TOPTrOBBIM CEKpEeT, CEKpeT
bupMbI, HOy-Xay U T.J.

JlaHHOe pa3Hoo6pa3uve B MePBYIO o4Yepelib MOXKHO OObSCHUTb TEM, YTO B
OOJIBIIMHCTBE 3alaJHbIX CTPaH OTCYTCTBYIOT HOPMAaTHBHBIE aKThl, KOTOpbIE ObI
yCTaHaBJIMBAJIU MPOLEAYPY 3alUMTbl MHPOPMALIMU, 2 HOPMbBI O KOMMeEpPYeCKOU
TallHe BKJIIOYEeHbl B pa3/IM4YHble aKThl WJIM e CyLIeCTBYIOT B BUJZE CyZeOHBbIX
npeLeLeHTOB.

B 3akoHosaTenbcTBe 'epMaHuu ynoTpebJisieTcsl TEPMUH «HOY-Xay», KOTO-
pbIM MOKET UMeTb U TeXHUYEeCKOe, U1 KOMMepuyecKoe cojepkaHue. K TexHuye-
CKOH cdepe HOY-xay OTHOCST YEPTENKU, Pe3yJbTaThl ONbITOB, CTATUCTUYECKUE
pacyeTsl, POpPMYJibl, pELENTYPhI U T.A., K KOMMep4YeCKOW — JaHHble 00 OpraHu3a-
LMY IPOU3BO/CTBA, JaHHble 0 QUHAHCUPOBAHWUH, METO/ bl PEKJIAMBI U T.J,.

B HWTa/NbAHCKOM 3aKOHOJATEJbCTBE B 00JIaCTHU 3alUMTbl KOMMep4eCKOu
TauHBbI CYLECTBYET NOHATHUE «J0JII BEDHOCTHU», KOTOPbIM cO6JI0/jaeT pabOTHUK B
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TPYZOBbIX OTHOILIEHHUAX, a TAKXKe MOocJe YBOJbHEHHUA. B JaHHOe NOHATHE BKJIIO-
YyaeTcd U 3alpeT Ha pasrJallleHUue CeKpeTOB IPOM3BOJCTBA U KOMMepYyeCKOou
TallHbl HAHMMaTeJisl, B TOM 4YMCJie ObIBLIEro HaHUMaTeJis. JlaHHble HOPMBbI 3a-
KpernieHbl B 'paxxaganckoM Kogekce Utanuu.

B flmoHKMuM BONpOChl 3alMThl KOMMeEPYECKOW TaWHbI pELIAlOTCa MOCpe/-
CTBOM IPUHATUA JIOKAJIbHbIX HOPMATUBHBIX aKTOB Ha ypOBHE KOHKPETHOIO
npeAnpUATHSA, KOTOPbIE MOJYYUJIU Ha3BaHUe «KoZleKC moBejeHUS CyKalllux».

[lofobHass HOpMa B OTHOIIEHUMU KOHQUJEeHLMAIbHOW KOMMepYeCcKHU 3Ha-
YMMOUN UHPOPMaLMU eHCTBYeT U B BesluKoOpHUTaHUH, T/i€ 3aK/II0YAKOTCA J0r0-
BOpBI MexXy paboTo/jaTesieM U HaeMHbIM PabOTHUKOM B paMKax TPy 0BbIX Ipa-
BOOTHOIIIEHUN U NPHUMEHSIOTCS COTJIAlleHUsI O KOH(PUJEHIUATbHOCTH MEXIY
KOHTpareHTaMM B paMKax ke I'PaKJAaHCKO-MPaBOBbIX OTHoIIeHUH [3, c. 100-101].
B KMTalCKOM 3aKOHO/|aTeJIbCTBE CEKPEThI IPOM3BOACTBA KOMMepUYecKas TanuHa
onpe/iesieHa KaK TeXHUYeCKas U ynpaBJeHYecKas UHPoOpMaL s, KOTopas J0JXK-
HbIM 06pa30M OXpaHseTCs BJajieJiblieM AaHHOU MHPOpPMAlUU, U B OTHOLIEHUH
KOTOPOU 3aKJ/II0OUEHO COTrJIallleHWe MeX/ly HaHMMaTesJeM U pabOTHUKOM O Hepas-
riameHuu. bosee Toro, B Kutae BO3M0XHO cOo3/JlaHME KOMMEPYECKUX CIYKO 6e3-
OIIAaCHOCTH, [ eITEJIbHOCTb KOTOPbIX HAallpaBJieHa B TOM 4YMCJIEe U HA OXpPaHy KOM-
MepuecKou TaiHbl [1, c. 48] .

B CoepvHeHHbix llTaTax AMepUKM 3allMTa CEKPETOB INPOMU3BOJACTBA U
KOMMepYeCKOW TaWHbl PEryJUPYeTC B OCHOBHOM 3aKOHOJATEJbHBIMU aKTaMH,
NPUHATBIMA Ha YPOBHe KOHKpeTHoOro wmrata. OgqHako B CIIA ¢ 1979 roaa neu-
cTByeT EMHOO6pa3HbIM 3aKOH O /ieJIoBbIX cekpeTax 1979 roaa, HOpMbI KOTOPO-
ro MOTYT MCIOJIb30BaThCA B aKTaxX WITAaTOB. KOMMepyeckasa TalHa B JJAHHOM 3a-
KOHe TPaKTyeTcsl Kak UHopMauus, KoTopas 06JiaZlaeT CaMOCTOSAITEJbHON 3KO-
HOMHWYECKOH I1eHHOCTbIO0, HEe I0CTYIIHA [/l JPYTHUX JIUL, KOTOPble MOTJIU Obl M3-
BJIeYb 9KOHOMUYECKYIO BbITO/lY U3 N0JIb30BAHUSA €10 6e3 pa3pelleHus], U B OTHO-
IIEHWU KOTOPOW MPUHSATHI CieliMajibHble Mephl N0 3aluTe ee KOHQUIEeHI A lb-
HOCTH.

B Pecny6sirike KasaxcTaH nocCBsillieHHble KOMMePUYEeCKOUM TallHe BONPOCHI B
OCHOBHOM 3aKpeIllJieHbl B JBYX 3aKOHOJlaTeJbHbIX aKTax: [IpeAnpuHUMaTe/b-
ckoM Kogekce Pecnybsuku KasaxcTaH, yTBep»JeHHbIM 3akoHOM Pecny6inku
Kazaxctan ot 29 okTa6psa 2015 roga N2 375-V (Bctynua B cuiy 01.01.2016) u B
['paxxgaHckom kojekce Pecnybsmku KasaxcraH, yTBep»AeHHbIM 3akoHOM Pec-
ny6snku Kaszaxcrtan ot 1 utosis 1999 roga Ne 409. OT/esibHbIA HOPMATUBHbBIN
NPaBOBOM aKT, peryJupyroluil KOMMepyecKyto TaliHy, B Pecny6sinke Kazaxctan
OTCYTCTBYeT.

OfHaKO B HEKOTOPBIX CTpaHax 3allUTa CEKPeTOB MPOU3BOJACTBA U KOM-
MepUYEeCKOW TaWHbl pPEryJUupyeTcs OTAeJbHbIMA 3aKOHOJATEJbHbIMU aKTaMU.
Hanpumep, B Mosngose B 1994 roay Bctynuia B cuiy 3akoH Pecny6auku Mouizo-
Ba oT 06.07.1994 Ne 171-XII «O komMepueckou TarHe». 19 nekabpsa 2000 r. 3a-
koH Ne 53-II «<O koMMepueckoi TaliHe» ObLJ1 NPpUHAT B TypkMeHucTtaHe. OTesb-
HbIA 3aKOHOJATEJNIbHbIM aKT B cpepe peryJMpoBaHus U 3allAThl KOMMepPYeCKOMN
taiiHbl ¢ 2001 rozaa geiicTByeT Takke U B A3ep6aii>)kaHe — 3akoH A3epbaiiKaH-
ckou Peciy6sivku ot 04.12.2001 Ne 224-11 «O koMMep4ecKou TarHe».
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B 2004 roay, B Poccuu 6b11 npunaT PepepasibHblil 3akoH Poccuiickoit
@®enepauun ot 29.07.2004 Ne 98-®3 «0 kKoMMepuecKOW TaWHe», KOTOpPbIH
NpeJoCTaBJIseT OXpaHy KOMMepuYeCcKHM 3HAa4YMMOW HWHGQOpMalu{, B OTHOLIEHUHU
KOTOPOM YCTAHOBJIEH PEXXUM KOMMepPYeCKOW TaruHBblI.

B Pecny6sinke Benapych c 11 utossa 2013 r. gelictByeT 3akoH Pecny6uiu-
ku besapych ot 5 ssHBaps 2013 r. Ne 16-3 «O koMMepuecKou TalHe», KOTOPbIH
B TOM YHCJIE PETryJupyeT OTHOLIEHMs], CBSI3aHHbIE C OXPAHOM TAKOro oObeKTa
MHTeJJIEKTYaJIbHOW COOCTBEHHOCTH KaK CeKpeThl MPOU3BO/ICTBA (HOy-xay) [2].

Ha MexaAyHapoZJHOM ypOBHe peXUM INpPAaBOBOW OXpaHbl KOMMep4YeCKHU
eHHOM uHpopManuu (KyJa OTHOCUTCA U HOYy-Xay) 4YaCTUYHO peryJaupyercs
pasgesiom 7 CorJialuieHUs IO TOPTOBBIM acleKTaM IpaBa UHTEJJIEKTyaJbHOMN
cobcTBeHHOCTH 1994 r. B paMmkax BceMupHoU TOproBor opraHusainuu (gasuee -
Cornamenue TRIPS). OgHako omnpeneneHus «Hoy-xay» CoruameHue TRIPS He
COZLePXKUT.

B tepMmuHosioruy, npuHAToi B Corsnamenuu TRIPS k o6'bekTaM HHTeJ/IEK-
TyaJIbHOW COOCTBEHHOCTH OTHOCUTCS MOHSITHUE «3aKpbITasi UHPOpMaLUsI», KOTOpas
JI0/DKHA 00/1alaTh CeyIIIMMHY IPU3HAKaMU: He J0JDKHA fABJIATbCA 001en3BeCT-
HOW WJIH JIETKO JOCTYIHOW; 10/DKHA UMeTh KOMMepYecKylo LIeHHOCThb B CUJIy ee He-
M3BECTHOCTH TPEeTbUM JMLaM; 06JiajilaTe/ib UHGOPMALUU NPUHSAJI HE0OX0UMble
MephbI K 0XpaHe ee KOHPUAeHIIMaIbHOCTH (cT. 39 Corsamenus TRIPS) [4, c. 180] .

Jannble nosioxenua Corsnawmenua TRIPS yactuyHo coBnazarwT ¢ KpuTepusd-
MM KOMMEpPYECKOM TaWHbl, NpUBeJeHHbIMU B cTaTbe 140 ['pakJaHCKOro KoJeKca
Pecny6iuku Benapyck u cratbe 5 3akoHa o Pecniy6sriku benapych «O komMepuye-
cKoW TaiHe». OHAKO K 4YHCJy OObEKTOB MHTEJJIEKTYyaJlbHOM COOCTBEHHOCTU B
Pecny6sinke beslapychb OTHOCUTCS JIMIIb PAa3HOBUJHOCTh KOMMeEpPUYECKOW TalHbI —
CEeKpeThl MPOMU3BOJACTBA (HOY-Xay), YTO TaKXKe YCJIOXKHSIET MOHKMMaHUe OlpeeJie-
HUS U COJlep>KaHUsl MOHATHUSA «3aKpblTas UH$opMauusa» B Coryamienuu TRIPS.

OpHako CorsiamieHve TRIPS He cofep>XUT HU onpejesieHUs] «CEeKpPeThl
NPOU3BO/CTBA», HU ONpeJiesieHUus «KHOoy-Xay». B TepMmuHonoruy, npunarou B Co-
rjaameHud TRIPS Kk o6beKTaM HHTe/JIEKTYaJbHOM COOCTBEHHOCTH OTHOCHTCS
NOHAATUE «3aKpbITas MHOpMAIMA», KOTopas J0JKHA 00J1aZiaTh CJAeyIIUMHU
NpU3HaKaMU: He [A0JHKHA SBJSATbCA OOLIEU3BECTHOM WJIM JIETKO [OCTYIMHOMU;
JlOJDKHA UMETh KOMMEpPYECKYI0 LIeHHOCTb B CHUJIy €e HEU3BEeCTHOCTU TPEeTbUM
JvuaM; obJsazaTtesb MHPOpPMAIUM MPHUHSJ HeoOXOAMMble Mepbl K OXpaHe ee
KoHpuAeHIMaNbHOCTH (cT. 39 Corsnamenusi TRIPS) [4, c. 183].

JlaHHble TOJIOKEHUS1 YAaCTUYHO COBMNAJAIT C KPUTEPUSIMHU KOMMeEpUeCcKOU
TalHbl, NIpuBeAeHHbIMU B CT. 140 ['paxkgaHckoro kojekca Pecny6siuku besnapyce u
cT. 5 3akoHa Pecny6sinku benapych «O koMMepyeckou TallHe». OJHAKO K 4YUCIY
00'bEKTOB HUHTE/JIEKTYaJIbHOM COOCTBEHHOCTH OTHOCUTCH JIMIIb PA3HOBUJHOCTb
KOMMEpPYECKOW TalHbI — CEKpeThl MPOU3BOJCTBA (HOY-Xay), UTO TaKKe YCJI0XKHSET
NOHUMAaHHe olpe/ie/IeHUsI U COJlep:KaHUsI OHATHUS «3aKpbiTas nHpopmanusi» B Co-
rsamennu TRIPS.

Takum o6pas3omM, cyllecTByrollas N0 HacTosLlee BpeMsd NpobsieMa TeEpMU-
HOJIOTUYECKOTO PACXOX/AeHUsI GOPMYJIMPOBKU MOHSATUN CEKPETHI IPOU3BO/CTBA
(HOoy-xay) B 3aKOHOZ,ATeJbHbIX aKTax CTPaH BBI3bIBAeT OlpeJie/ieHHble MpoobJie-
MbI B IPUMEHEHUH JAHHOT0 UHCTUTYTA HAa MEX/AYHAapOJHOM YPOBHE.
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YK 341.1/8:378.1
OCOBEHHOCTH U 3KOHOMMWYECKOE COAEPKAHUE MEXKAYHAPOJHOI'O
COTPYAHUYECTBA B COEPE BbICHIEI'O OBPA3OBAHUA

llasaviw 3.B.
Bumeb6ckuli 2ocydapcmeeHHblll yHugepcumem umeHu I[1L.M. Mawepoga

['no6anusanus NpUBOAUT K 0OOCTPEHUI0 KOHKYpPEHIUM Ha MeX/JyHa-
pPOJHOM pbIHKe 00pa3oBaTesibHBIX ycayr. McciemoBaTesd OoTMeYarOT, YTO
COpOC Ha BbIClIee 0Opa3oBaHUe B MUPE €XerofHo pacteT Ha 6% co 3Ha4yu-
TeJIbHbIM OIlepeKeHHWeM YCJIyT TPaHCHALlMOHaJbHOro obpa3oBaHus. Eciu B
2003 r. obpa3oBaHue 3a pyberkoM BO BCeX ero ¢popmax noJiy4yaay 4yThb 6oJiee
2,0 MJ1H cTyaeHTOB, TO B 2025 Takux oxxugaetcs 7,2-7,3 muiH. CyniecTBeHHast
4acTb U3 HUX OYJAEeT YUYUThCS MO MeXAYHAapoAHbIM 06pa3oBaTe/ibHbIM MpPO-
rpammam [4].

MexxiyHapoAHbIN PbIHOK 0Opa30BaHUA AOCTUT CYLECTBEHHBIX MaclITa-
60B. [1o ouenkam BTO, ero eMKkocThb cocTaBJisieT 0koJio 60 mupj oJ/1. OCHOBHbIE
KOHKypupymouue neHtpbl - 3T10 CIIA, KOTOpble 3aHMMaKT MPUMEPHO TPETh
pbiHKa, emie 30% 3aHumaeTr EBpomna, 10-15% - mosas HoBou 3enanguv u AB-
CTpaJiMK. JKCIOPT 060pa30BaTENbHBIX YCAYT OCYLEeCTBAAKT 129 cTpaH, TO ecThb
npuMepHo 70% ctpaH mupa. [lona Poccuiickon Penepanuy Ha MUPOBOM PBIHKE
obpasoBaTesibHbIX ycayr coctaBiseT 0,5%, moas Pecnybauku Benapych emnié
MeHble. CiielyeT 0c060 NOAYEPKHYTh, YTO MEHSETCA CTPYKTypa obpa3oBaTe ib-
HbIX YYPEX/JEeHUUN: Ha MeCTO peMeCJeHHbIX U MPOMbIIIJIEHHbIX y4eOHbIX 3aBe/e-
HUU NPUXOAUT TAaK Ha3bIBaeMbli «00pa3oBaTeJibHbIUM cynepMmapkeT». CTyJeHT
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NPUXOJUT B YHUBEPCUTET, KaK B MarasuH, U BbIoMpaeT Hab0op 06pa3oBaTeNbHBIX
YCJIYT, KOTOPbIM CYUTAET L[eJ1eCO0OPa3HBIM.

0co6eHHOCTBHIO pbIHKA 0O0pa30BaHUs SIBJISIETCS TO, YTO MpejjioKeHHe obpa-
30BaTeJIbHOU yciyru GopMHUpYyeT caM noTpebuTesib. Hanbosiee sipko aTa 0cobeH-
HOCTb IPOSIBJISIETCS HAa PbIHKE yCJYT Bbiclllero o6pa3oBaHus. [loTpebuTesb Tenepb
He KJET, Kor/Jja MPOU3BOAUTENb WK NOCPEAHUK PACCKAKET eMy 00 UMEIUXCS
06pa3oBaTeJbHbBIX YCAyTaX, OH CaM, UCMO0JIb3ysl COBpEMEHHbIE TeXHOJIOTUH, UHUIIU-
MpyeT KOHTAKT, 3alpalliMBaeT HY>KHYI0 UHGOpPMaLMIO, CP)AaBHUBAET ee U MPHUHUMa-
eT pelieHUe. Takyve OTHOLIEHUSI MEXY YYaCTHUKAMU pbIHKA YCJIYT BBICIIET0 06pa-
30BaHMUS ONMUCHIBAIOT MO/IeJ/Ib PbIHKA, OPUEHTHPOBAHHOI'O HA MMOTPEOUTE.

B. T'osioBko, C. 'puMbIaT u ap. [2, ¢.8-9] BblAeNSIOT c/eyIolie OCHOBHbIE
TEHJEHIIMU U KPUTEPUU COBPEMEHHOI'0 BbICIIEro 06pa3oBaHUs Ha MeX/JyHa-
PO/IHOM Y PETMOHA/JIbHOM YPOBHSIX:

Bo-nepBbIxX, cucTeMa BbICLIEr0 06pa30BaHUs AUHAMUYHO PAa3BUBAETCs, Xa-
pakTepusyeTcs JAuBepcubUKALUENd CTPYKTypbl M GOpPM OpraHusaluu y4yebHO-
BOCIIMTATEJIbHOIO Mpollecca, UHPopMaTHsanuen, TpaHchopmaleil KOHbIOHKTY-
pBIL.

Bo-BTOpbIX, GaronpusiTHasi cpeja BbICIIero o6pa3oBaHUsl MOOYXKAAeT K
B3aUMHOMY 00OMeHy 3HaHUSIMH, TpaHcbepy MHHOBALMOHHBIX HAy4YHO-
MCCJIeIOBATENbCKUX M ONMBITHO-KOHCTPYKTOPCKUX Pa3pabOTOK U OTpPaKaeT Co-
[UaJIbHO-TIOJIMTUYECKUE U MOPAJIbHO-3TUYECKUE TeHJIEHIIMU Ha HAllMOHAJIbHOM,
peruoHajbHOM U MeXAYHApOHOM YPOBHE.

B-TpeTbux, mosiyueHue BhICIIEro 06pa3oBaHUsI HEOOpAaTUMO NMpUOOpeTaeT
MacCOBBIM XapaKTep 6e3 MaTepuaJsIbHbIX, BO3PACTHBIX, QU3NUYECKUX, PEJIUTHUO3-
HbIX, HAIlMOHAJIbHbIX OrPAaHUYEHUUN U XapaKTepHU3YeTCs AOCTYMHOCTbIO, UHTEP-
HaLlMOHAJIbHOCTBIO JJisl CIOCOOHBIX, 3 He MU30pPaHHbIX C BO3MOXXHOCTbIO 00y4e-
HUsI B TeUEeHHe BCel KU3HU.

Takum 06pasoM, MeXIyHapOAHbIH PBIHOK YCJYT BbICIIETO0 06pa3oBaHUS
XapaKTepU3yeTcsl TEMU Ke TeHJIEHIIUSIMHU, YTO U PbIHOK NOTPEeOUTENbCKUX TO-
BapoB. C pa3BUTHEM MPOIECCOB IJ100aNU3alMu 06pa3oBaTeibHbIE YCIAYTH Tepe-
CeKJIM HallMOHaJIbHble IPaHUIlbl, Pa3BUBAIOTCA TPAHCHALlMOHAJIbHbIE U MEXAY-
HapoAHble 06pa3oBaTe/bHble MporpaMMbl. OTpaxkeHHeM Mpolecca UHTEerpanuu
SIBJISIETCSI COTPYAHUYECTBO YUpPEXK/JEHUN U HALlMOHAJNbHBIX CUCTEM 06pa30BaHUSA
B pa3paboTKe eJUHbIX CTAHAAPTOB KavyeCcTBA U €JUHUI] U3MepeHHUs y4ueOHOU
HarpyskKu.

MeHsieTcs ¥ poJib 06PA30BaHUS B COBPEMEHHOM MHpe: OHO IIpeBpallaeTcs
B HeNpepbIBHBINA MPOILECC, TOCKOJIbKY B TedeHHe BCel KU3HU 4YesIOBEK CTAJIKU-
BaeTcsl C NpobJieMOM cTapeHUs] 3HaHUH, HE0OX0JMMOCTbI0 UX OOHOBJIEHUS, TO-
MOJIHEHUS] U OCBOEHHUSI HOBBIX MpodeccuoHaNbHbIX chep. U3MeHeHUe CUTyaluu
Ha pbIHKE 03HAMEHOBAJIACh MEPEX00M HHUIIMATUBBI U BJIACTH B PYKHU NOTPEOU-
TeJisl, COBpeMeHHble UHOOPMAIMOHHbIE TEXHOJIOTUU CYleCTBEHHO paclIupUId
BO3MO>KHOCTH BbI60Opa 060pa30BaTebHbIX IPOTPAMM.

ITHU U3MeHeHHs, XapaKTepHble [IJii caMOro npoijecca 06pa3oBaHus, Npo-
UCcXoadaT Ha GoHe OoJiee NIMPOKUX U3MEHEHUH, 0OXBAThIBAION[UX 3KOHOMHUKY OT-
JleJIbHBIX CTPaH, PeTMOHOB U MHUpa B 11eJIoM. CTyeHThI MOJy4aloT Bhiciiee 06pa3oBa-
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HUe B 3apyOeXXHbIX CTpaHaX, a NPUMEHSIOT MOJIyYeHHble 3HaHUf, paboTas B
MeXJyHapOJHbIX KOMIAHUAX 10 BceMy MuUpy. EBponeiickuit Coro3 pa3pabortan
crielMajibHble CTUNEHJUU U NMPOrPaMMbl, CTUMYJUPYIOLIUE CTYJEHTOB YYUTHCSA
3a npejesiaMy cBoel cTpaHbl. B Beaymuyx BY3ax Beaukooputanuu, CIIA, Kana-
Zbl 10 80% CTYyeHTOB - MUHOCTPAHLbI.

CoBpeMeHHble MH(OPMAlMOHHbIE TEXHOJIOTUH, OypHOe pa3BUTHE [U-
CTAaHLIMOHHOTO 00y4eHUs CJeJia/id HallMOHaJ/IbHble IPaHHUIbl abCOJIIOTHO MHpO-
3pauyHbIMU JAJid 006pas3oBaTeJsibHbIX yciayr. ChopMupoBasica eAWHbIM MHUPOBOU
0o6pa3oBaTeJibHbIA PBIHOK, IAe BY3bl caMbix pa3HbIX CTpaH NpejJaraloT CBOU
NPOAYKTHI U yCJIYTY BCEM CTyJZleHTaM Cpa3y, He OrpaHU4YMBas cebs HallMOHaJb-
HbIMU IpaHUllaMU. PaboToaaTesim BO MHOTUX CTpaHax EBpornbl Bce 60Jiblile BHU-
MaHMs 006pallaloT Ha BhIMYCKHUKOB BY30B, UMel1mux onbIT y4yebnl, )KU3HU U pa-
60ThI 3a pybeKoM, NOCKOJIbKY 3TO MOKa3blBaeT alalTUBHbIE CIIOCOOHOCTH KaH-
JUJAaTOB, LIMPOTY KPYro30pa, HaBbIKU KPOCC-KYJIbTYPHOT'0 OOLeHUS.

llesin MHTepHaLMOHAIU3aL UM 06pa30BaHUsl pa3HOOOpPA3HHBI:

- auBepcudUKanysa U pocT GUHAHCOBBIX MOCTYIJIEHUU 4Yepe3 MpUBJiede-
HUE MHOCTPAHHBIX CTY/IEHTOB Ha IJIaTHOe 00y4YeHUe;

- pacuiMpeHue y4yeOHbIX [IJIAHOB U 00y4YeHHe CBOUX CTY[eHTOB B 3apy0eix-
HbIX BY3ax-napTHepax;

- pacuiMpeHue perioHaJbHOM CeTH BYy30B AJi 3G PEeKTUBHOTO COBMECTHO-
ro KCI0JIb30BaHHUS PeCYPCOB;

- MOBbIIIEHME KayeCcTBa 06pa30BaHUs U UCCIeJOBAHMU 3a CYET MPOLLEeCCOB
MeX/IyHapOoJHOro o06MeHa 3HaHUSIMHU.

HacTas TOT MOMEHT UCTOPUYECKOT0 Pa3BUTHUSA MUPOBOM CUCTEMBI BhICIIE-
ro obpa3oBaHMs, KOrja HalMOHa/JbHas 060C06JEHHOCTb BY30B BCe 0O0Jblle
BCTyNaeT B KOHQJIUKT C NOCJAeACTBUAMU U MEPCIEKTHBAMU WHTEPHALUOHAJIU-
3allMM U TJ06asu3anuu. ITOT yHAAMeHTaNbHbIA KOHQJMKT MNpPOSIBJSETCS B
pPa3/IMYHbIX BOMPOCAaX M NpobJieMax: MPU3HAHUU YHUBEPCUTETCKUX JUIJIOMOB U
crieliMaju3alnui, pa3sBUTUU MeXAYHAPOHbIX GOPM OLleHKH KadyeCTBa, BONpocax
MEeXJyHapOJHOW aKKpeAuTaLhH.

[TopaepxuBas npouecchl TpaHCHALMOHANW3aL UM BbICIIET0 06pa30oBaHus,
NpPaBUTEJbCTBA CTPAH-3KCIIOPTEPOB 00pa30BaTe/IbHbIX YCJAYT pellalT Hpexze
BCEro Te 3a/lauM, KOTOpble BaXXHbI /I UX CTPAH M HALlMOHAJIbHBIX 3KOHOMHUK.
Tak, ctpanbl O3CP 3aHUMMarOTCA NMPeuMylleCTBEHHO 3KOHOMUYECKHMHU TMpoobJie-
MaMU U BHEJIPSIOT B OTHOIIEHUU MEX/AYHAPOJAHOU JIesATeJbHOCTU B chepe BbIC-
1ero o6pa3oBaHus TaKue cTpaTeruu [3, c. 8-14]:

«CTpaTerus npuByeYyeHUs1 KBaIUPUIUPOBAHHOM paboudelr cuibl» (skilled
migration approach). HanpaBsieHa Ha MOATOTOBKY HEOOXOAMMBIX CHEUATIUCTOB
Y3 YMCJIa MHOCTPAHHBIX CTYZ€HTOB C NOCAeAYILUM MPUTAalleHueM JydlIuxX U3
HUX Ha paboTy. OCHOBHBIM UHCTPYMEHTOM JJaHHOTO MO/JX0/a SIBJSIETCS CUCTEMA
aKaJleMUYEeCKUX CTUMNEHAWM, JONOJHEHHAsd aKTHUBHOW MPOrpaMMoOM NPOJBUKe-
HUSI CUCTEMbI BbICLIEr0 06pa30BaHUs CTPaHbl 32 TPAaHULIEN B COUETAHHUU C BBe-
JleHheM COOTBETCTBYIOLEro BU30BOr0 U UMMHUTPALlMOHHOI0 3aKOHOAATe/IbCTBa.
Takue nporpaMMbl peaJU3yOTCs Yepe3 cCrlelyabHble areHTCTBA WJU CeTHU
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areHTCTB M opraHu3anui. Hanbosiee nocsieoBaTe/IbHO CTPATErUI0 pPeATUIYIOT
ABctpus, ®unnauaus, @panuus, Benrpus, 'epmanus, BeaukobpuTanus (ass
ctyaenToB u3 crpad EC), Upnanausa, Huaepaangbl, ManbTa, HopBerus, lllBeiina-
pus, Kanaga, CIIA (g5 cTyaeHTOB, 00y4aroluxcs o okoH4aHuu BY3a).

«CTtparerus nosy4eHus aoxoga» (revenue-generating approach). Ucxoaut u3
TOr0, YTO MHOCTPAaHHbIE CTYAEHTHI JOJDKHBI CO3/IaBaThb JOMOJHUTENbHbBIN J0X0[ 00-
pa3oBaTesIbHbIM yUYpeXJeHUsM U CTpaHe B LesioM. [loaToMy o6Gpa3oBaTesibHble
YCJIYTU AOJDKHBI MpeJsaraTbCsl WCKJIIOYMTEJNBHO Ha IJIATHOM OCHOBe, 06e3 mpejo-
CTaBJIEHUS] TOCYAAPCTBEHHbBIX cyocuaui. [IpaBuTesIbcTBa NpU 3TOM 06ECNeYrBaOT
BBICOKYIO peNyTaljMi0 CBOEM CHUCTEMBI BBICIIEr0 0Opa30BaHHUS, a TAKXKe BBICOKYIO
CTeNeHb 3alllUThl MHOCTPAHHBIM CTyZeHTaM. K 4uciy cTpaH, KOTOpble peasu3yroT
TaKOW MOJAX0/JI, OTHOCATCA: ABcTpasius, BesnkobpuTaHus (/14 CTyAEHTOB U3 CTPaH,
He sapsstonuxcs wieHamu EC), HoBas 3enangusa u CIIA (g1 cTyieHTOB, nojy4aro-
IIUX BbICIIee o6pa3oBaHue). Hanpumep, CILIA - nugep no goxoam oT 06y4yeHUs UHO-
CTpaHIIEB, €KETO/IHO BhIAEAET 6 MJAPA,. A0 (CyOCHANH, TPAHThI, CTUTIEHIUU) AJIS
00y4yeHHs] MHOCTPAHHBIX CTYZEHTOB B CBOUX KOJLIE/KAaX U YHUBEPCUTETAx (3TOU
NOMOUIbI0 MO/b3YITCA 28% MHOCTPAHHBIX CTYAEHTOB), MOJIy4as KaK COBOKYIHBIN
foxon (BK/IOYasg pacxoAbl MHOCTpaHLEeB Ha npoxuBaHue B CIIA) cymmy BTpoe
6osbyto — 18 mupg. fosut. To ecTsb, kaxabl U3 623,8 Thic. UHOCTpaHIEB, 06y4yaB-
mmxcs B 2007 /08 akagemMudeckom rozy B CIIIA no nporpaMmMaM TpeTHYHOTO YPOBHS,
NpHHEC aMepUKaHCKOW SKOHOMUKE B CpeJiHeM 24 ThIC. 0. [1].

«CTpaTerus pacliMpeHus1 BO3MOXKHOCTeN» (capacity building approach). [lo-
olLLpsieT MOJIyYeHHe BbICUIET0 0O0pa30BaHUs CTYAeHTaMU 3a pyOeKoM WJIA B By3e -
NOCTaBLIMKe TPaHCHALMOHAJbHBIX 00pPa30BaTeJbHBIX YCIYT. BaxKHBIMU MHCTpY-
MEHTaMM TaKOro MOJAXO0Ja SIBJSIOTCA: MOJJiep>KaHue MporpaMM 3apybexHOd Mo-
OUJIbHOCTU TOCYAAapPCTBEHHBIX CAYXKaLMX, TpodeccopCcKo-MpenosaBaTeabCKOro co-
CTaBa, YYEHbIX U CTYJEHTOB; obecreyeHrWe MHOCTpaHHbIM BY3aM, nmporpammam u
npenojaBaTesisiM 6J1aronpUsATHBIX YCJIOBUU /s KOMMepUYeCcKol 06pa3oBaTeIbHOM
JleATeJIbHOCTU B «CBOEW» CTpaHe. YieseTcsd BHUMaHUe U CO3JaHHUI0 MIAapTHEPCTB C
MECTHBIMM MOCTABLIMKAaMH 00pa30BaTeIbHbIX YCAYT AJis obecrniedyeHUs: TpaHcdepa
3HAHUU MeXAy 3apyOeKHbIMU M MECTHbIMU 00pa30BaTeJbHbIMU UHCTUTYTAaMHU.
CTOpOHHUKAMU TaKOW CTpaTeruu SBJAsAOTCA: cTpaHbl HOro-Bocroynou u llen-
TpaibHOU A3uu (Manaiisus, 'onkonr, Kutali, Cunranyp, UuaoHe3us, BbeTHaM, Ta-
WJIaHJA U Jp.), MeKcuKa M HEKOTOpble cTpaHbl BocTouHol EBponbl.

YHUBepcUTETbI, KAK MUKPO3KOHOMUYECKUE CYyO'bEKTHI, 32 CUET MEXyHa-
POJIHOTO COTPYAHUYECTBA pPeLIal0T NPo6eMbl pacClIMPEHUs] PbIHKOB CObITA CBO-
MX YCJAYT Y, KaK CJAe/CTBHE, MOBbILIEHUE JJ0X0J0B U GUHAHCOBOM YCTOMYUBOCTH
B 1lesioM. HanlMoHasibHbIe TOCyAapcTBa 3a CYET MEX/AYHAPOAHOr0 COTpyJHUYE-
CTBa B cdepe BbICIIEr0 0OpPa30BaHUA C OJHOM CTOPOHBI MPUBJIEKAIOT JOMNOJHHU-
TeJIbHble PeCypChbl B 9KOHOMHKY, a C JPYTrOM - YKPEIJISIT CBOU YesI0BEeYeCKUU
NOTEeHLHaJ 3a CYeT JIyYUIMX NpeJcTaBUTeNel ApPyrux rocygapcts. Ha puc. 1 cxe-
MaTU4YHO MpPEeACTABJEHO BJWSIHUE MEX/JyHapOJHOro COTPyAHUYecTBa B cdepe
BBICLIETO 0Opa30BaHUs Ha COLIMAJIbHO-3KOHOMHYECKOEe pa3BUTHe CTPaH y4acT-
HUKOB.
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COIMAJIBHO-9KOHOMMNYECKOE PA3ZBUTHUE

Puc. 1. BivsiHue MeXXAyHapOJHOTO COTPYyAHUYECTBA B chepe BhICUIETO
06pa30BaHUs Ha COLIMAIbHO-9KOHOMUYECKOE Pa3BUTHE CTPAH YYAaCTHUKOB

Takum 06pa3oM, B paMKax UcCCe[JOBaHUS BbISIBJIEHBI CyLIHOCTHbIE XapaK-
TEPUCTUKHU NpoLiecca MHTepPHAlMOHAJU3aluKd 06pa30BaHusl, YCTAaHOBJIEHbI IPHU-
opuTeTHble GOpPMbl U CpeJCTBAa HHTEpPHALMOHAJMU3aLUM 00pa30BaTEJNbHOIO
NPOCTPAHCTBA, KOTOpPble NPUOOPETAOT HOBbIM CMbIC/T B KOHTEKCTE HEINpEpPHIB-
HOro 0O6pa3oBaHUs, BbISICHEHBbI UX crnelnududyeckrue ocobeHHOCTU. OnpejiesieHo,
YTO KOHOMHUYECKUM CMBICJIOM MEXAYHApPOJHOTO COTPYAHHUYECTBA B 00JIaCTH
BBICLIETO 0Opa30BaHUSA [Jis1 YHUBEPCUTETOB, KAK MUKPO3KOHOMHUYECKUX CyO'b-
eKTOB, SIBJISIETCSl pacCllMpeHHe PhIHKOB CObITA CBOUX YCJYT U, KaK CJe/CTBUE, M0-
BbIllIEHHUE JI0XO/I0B, a JJIs HallMOHaJbHbBIX [OCYapCTB, C OJHON CTOPOHBI, PHU-
BJeYeHUEe JIONOJHUTENbHBIX PECYPCOB B 3KOHOMHKY, a C JPYrod - pa3BUTHE
BHELIHE3KOHOMUYECKUX CBfI3ed yepe3 HaJla)kKMBaHHE TOPrOBbIX, MHBECTULMOH-
HbIX U JIPyTUX [eJIOBbIX OTHOLIEHUU MeXAy MpeJCTaBUTENSIMHU JaHHOW CTpaHbl
Y COMCKaTeJIsIMU BbICclIero o6pa3oBaHus. C 3TUX MO3ULUHK, aKTyaJbHbIM NpeJ-
cTaBjseTcss GOpMyJIMPOBaHUE COOTBETCTBYIOIIMX METOJUK, C MOMOLIbI0 KOTO-
PbIX MOXXHO UCCJA€10BaTh BJIUSHUE MEX/JYHAapOJHOTO0 COTPYJAHUYECTBA B 06Jia-
CTU BbICLIEro 0Opa30BaHUSl B MEPBYI O4YepeAb HAa MaKPO3IKOHOMUYECKOM
ypoBHe. BbIOOpP KOHKPETHOr0 HAayYHOT'O0 MHCTPYMEHTApPUs UCCAeJOBaHUS 3TUX
SIBJIEHUHN SIBJISIeTCS NEepPCHeKTUBHbIM HalpaBJeHUEM JlaJIbHEWIIEr0 UCCIe0Ba-
HUSI.
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PEITMCTPALINA AKTOB I'PAXKIAHCKOI'O COCTOAHUA T'PAXKAAH
PECIIYBJIMKHU BEJIAPYCb BHE IIPEZIEJ/IOB PECIIYBJ/IMKH BEJIAPYCb

IIpecHsakosaT.B., llawkoea U.M.
Bumeb6ckuli zocydapcmeeHHbll yHusepcumem umeHnu I[1.M. Maweposa

CoruiacHo cT. 1107 I'paxkgaHckoro kojekca Pecny6siuku besnapych perucrpa-
LIMSl aKTOB I'PaKJJaHCKOTO COCTOSIHUA rpaxkaaH Pecny6sinku Benapychk, npoxuBato-
1mux BHe npefesnoB Pecnybsnku Benapych, ocyliecTBsieTcsl B KOHCYJIbCKUX y4dpe-
KJEHHUSX, a TaKKe B JUIJIOMAaTUYeCKUX MpeAcTaBUTeNbCcTBaxXx Pecny6snku besna-
pyCb B C/y4yae BbINOJHEHUS UMU KOHCYJbCKUX QyHKUUH. [IpyM 3TOM NpUMeHS0TCA
aKTbl 3aKOHOAAaTeIbcTBa Pecny6vku benapyce.

JTO Ke MOJIOXKEeHUe 3aKpenJieHo B CT. 238 «Peructpanus akToB rpakjaH-
CKOT'0 COCTOSIHUSA rpaxkJaH Pecny6sivku Besapych, poKuBaLKUX 3a NpejeaaMu
Pecnyo6sinku benapycb» Kopekca Pecnyosinku beslapych o 6pake u ceMbe.

[IpencraBJiisieTcsl, YTO MHOCTPAHHbBIMA 3JIEMEHT B YKa3aHHbIX IPaXKJAaHCKO-
NPaBOBbIX OTHOILEHUSX OOYCJOBJIEH TeM, UTO JIEMCTBHE - perucTpalydu akTa
rpaXkJJaHCKOTO COCTOSIHHSI COBepIIAaeTCsl Ha TEPPUTOPUU UHOCTPAHHOIO TOCy-
fapctBa. TeM He MeHee, IpYMHUMas BO BHUMaHUe IIPaBOBOM CTATYyC KOHCYJIbCKUX
yYpeKJeHUN U JUIJIOMaTUYeCKUX NpeACcTaBUTENbCTB Pecnyosinku besnapych Ha
TEPPUTOPUM UHBIX CTPaH, MpPeJCTABJSAETCS, YTO HaMboJiee NPUMEHUMBIM B Ta-
KHX OTHOLIEHUSX, 0€3yCJI0BHO, sIBJsIeTCA paBo Pecnyosinku benapyce.

Ctratbs 1108 I'paxgaHckoro kojekca Pecny6avku Benapych comepKuT
HOpPMY NpHU3HAHWE JOKYMEHTOB, BbIJAHHBIX OpraHaMy MHOCTPAHHOTrO rocyjaap-
CTBa B y/IOCTOBEpEHHE aKTOB IPaXJAHCKOro COCTOSAHUSA. CorsiacHO JIaHHOM CTa-
The JOKYMEHTHI, BblJlaHHbIe KOMIIETEHTHBIMU OpPTaHAMU MHOCTPAHHBIX TOCY/JapCTB
B YZI0CTOBEpPEHHE AKTOB TPaXKJaHCKOTO COCTOSIHUS, COBEPILIEHHBIX BHE MpeeJioB
Pecny6siuku Besapych mo akTaM 3aKOHOZATEJNbCTBA COOTBETCTBYIOLIUX TIOCY-
JlapCTB B OTHOLIEHUU TrpaxkjaH Pecny6suku Besapych, HHOCTpaHHbBIX IpaKJaH U
JUL, 6e3 rpaXk/laHCTBa, MPU3HAIOTCH JeMCTBUTENbHBIMU B Pecnyb6sinke besnapych
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IpU HaJIM4YUHU JieraJu3alyud B COOTBETCTBUM C 3aKOHOJATeJIbCTBOM, €CJIU UHOE
He yCTaHOBJIEHO MeX/IYHAapOAHbIMU JloroBopaMu Pecny6sinku benapyce.

[IpeactaBiisieTcsl, YTO HOpMA JJTAaHHOW CTAaThbU JAOCTAaTOYHO KOCBEHHBIM 06-
Pa30M OTHOCHUTCS K UMCJY KOJJIM3UOHHBIX HOPM, U00 3/1eCh pedyb UJET He CTOJb-
KO O MpaBe, MojJjexalieM IpUMeHEHUI0, CKOJIBKO O Tpe60BaHHUAX 3aKOHO/AaTe N b-
ctBa Pecny6snku Besnapych, KOTOPbIM JJOJKHBI COOTBETCTBOBATb JOKYMEHTHI,
BbIZIJaHHbIE B Y10CTOBEpEeHHE aKTOB IPAXJAHCKOr0 COCTOAHUA KOMIIEeTEHTHbIMU
OpraHaMU MHBIX CTPaH, B LjeJIAX UX IPU3HAHUA Ha TeppUuTOopuM benapycu.

K npumepy, B cooTBeTCTBUH €O CT. 13 «KOHBEHIIMU 0 NPaBOBOW NOMOUIX U
IIPAaBOBbIX OTHOLIEHUAX IO TPaXJAHCKUM, CEMEUHBIM U YTrOJIOBHBIM JieJlaM»
(3aksitoyeHa B . MuHcke22 suBaps 1993 r.), JOKYMeHTbI, KOTOpPblEe HA TEPPUTO-
pUY OJHOM U3 JOTOBAPUBAIOILUXCA CTOPOH H3TOTOBJIEHbl WJIM 3aCBUJETeJIb-
CTBOBAHbI YUYpeX/JEeHHWEeM WJU CIeljdaJbHO HAa TO YIOJHOMOYEHHBIM JIMLOM B
npejiesiax UX KOMIETEHLUH, 10 YCTAHOBJIEHHOU $opMe U CKpelJieHbl rep6oBoH
1eyaTblo, IPUHUMAIOTCA HAa TEPPUTOPUAX LPYTUX AOTOBAPUBAKIIUXCH CTOPOH
6e3 KaKoro-anbo crneyuaJbHOro yA0CTOBepeHUs. JJOKyMeHThI, KOTOpbIe HA Tep-
PUTOPHUU OJHOU U3 JOrOBAPUBAKUIMUXCS CTOPOH pacCMaTpPUBAIOTCS KaK 0QUIIU-
aJibHble JJOKYMEHTHI, [10JIb3YI0TCA Ha TEPPUTOPUAX APYTUX AOr0OBapUBAIOLIAXCS
CTOPOH Ji0Ka3aTeJbHOM CUJIOH 0QUIUAIBbHBIX IOKYMEHTOB.

K fokyMeHTaM, MCXOAAUIMM OT TOCYyAApCTB, C KOTOPbIMU Pecnybymkoit
Besapych mojnucaHbl BYCTOPOHHUE COrJiallleHHsl 0 NpaBoBoi momouiy (Pec-
ny6siuka Ilosbiia, JlaTBuiickasg Pecny6sauka, JlutoBckas Pecnyb6svka, Kutaii-
ckas Hapoanasi Pecny6sivka v Ap.), IpUMEHSIOTCA paBUJia, aHAJIOTUYHbIE YCTa-
HOBJIEHHBIM JJ11 FOCYyAapcTB — 4ieHoB CHI'.

B csydae ucnoJsiHeHUA JOKYMEHTOB Ha rOCYAApCTBEHHbIX A3bIKax J0Tr0Ba-
PUBAKIIUXCA CTOPOH K HUM NPUJIATAKOTCA 3aBepeHHbIe MepeBo/ibl HA PYCCKUHU
S13bIK. JIOKYMEHTbI JJ0/DKHbI ObITh MlepeBeleHbl Ha PYCCKUH (6eJI0pyCCKHUi) A3bIK,
Y MX NIepEeBOJ, 10/>KEH ObITh HOTApUaIbHO Y0CTOBEPEH.

PaccmaTpuBasi ycblHOBJIeHUE HA TeppuTopuu Pecny6sinku Benapych no-
CTOSIHHO MPOXKHUBAKIIMMU 3a npejenamu Pecny6svku benapych rpaxkzaaHamMu
Pecny6sinku Beslapych, MHOCTpaHHBIMU Ipak/laHaMU WJIM JIMLIAMU 6€e3 rpak/iaH-
CTBa peOEHKa, ABJsSMIIErocs rpaxJaHuHoM Pecny6sinku besapych, a Takxe
YChIHOBJIEHHE Ha TeppuTopuu Pecny6svku bBenapych rpakaanamMmu Pecny6ymku
Beslapych, MHOCTpaHHBIMU IpaXkJAaHaMH UM JIML[AMU 6e3 rpakJaHCTBa pebEHKa,
SIBJISIIOIIEr0CS MHOCTPAHHBIM TPaXKJAaHUHOM WJIM JIMLIOM 0e3 rpakJlaHCTBa U
NpOXXUBaWIEero Ha Tepputopumn Pecny6siviku Benapych, npou3BogaTCcs B COOT-
BeTcTBUM C 1. 13 Kopekca Pecny6sinku Besapych 0 6pake U ceMbe € cobJtoze-
HMEM NopsJKa llepeJjladyy JieTeld Ha YCbIHOBJIEHHE, YCTaHOBJIeHHOr o [IpaBuTeib-
ctBoM Pecny6sinku Besapych, Ipu yCJI0BUM MOJIY4EHUS B KaXKA0M OTAEJbHOM
c/lyyae NHUCbMEHHOTO pas3pelleHUsi Ha yCblHOBJeHUe MuHHCTpa o06pa3oBaHUA
Pecnyosinku besapych, a /i1 yChIHOBUTEJIEW, MOCTOSSHHO NPOXXUBAIOIMX 3a
npefenamu Pecny6sviku besnapych, — Tak’ke NMCbMEHHOTO pa3pelleHUst KoMIie-
TEHTHOr0 OpraHa rocyZapcTBa, Ha TEPPUTOPUU KOTOPOrO OHU MOCTOSAHHO IPO-
YKUBAIOT.
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[Ipu ycbiHOBJIeHUH Ha TeppuTopuu Pecny6sivku besnapych rpaxjaHamu
Pecny6sinku Beslapych, MHOCTpaHHBIMU TpaXkJlaHaMU WJIM JIMLIAMU 6e3 rpax/JiaH-
CTBa peb€HKa, ABJAIILEr0C UHOCTPAHHBIM IPaXXJJaHMHOM, NPOXKHUBAIOLIEr0 Ha
Tepputopuu Pecny6svku Besapych, HE06X0AUMO TakKXe IMOJIyYeHHe NHUCbMeH-
HOTO pa3pelleHUs KOMIIETEHTHOI0 OpraHa rocyapCcTsa, rpaXxJaHMHOM KOTOpO-
ro siBJIsieTCS peOEHOK, U, eCJIU 3TO TpebyeTCs B COOTBETCTBUU C 3aKOHOJATEJ b-
CTBOM MHOCTPAHHOI0 rOCyAapCTBa, — COrJiacusi peOéHKa Ha YCbIHOBJIEHUE.

[lopAfoK corsacoBaHus MNpoOLEeAYpbl MeXJYHapOJHOTO YCbIHOBJIEHUS
Mexy MuHucTepcTBOM 06pa3oBaHus Pecny6siviku besapych 1 KOMNeTeHTHBI-
MU I'OCYZAPCTBEHHBIMU OpraHaMU UHOCTPAHHBIX IOCYZAPCTB, a TaKXe NOopAL0K
B3anMoZencTBUA HallMoOHa/JbHOTO IIeHTpa YCbIHOBJIEHUS CO CIleljMaJIbHO YIOJI-
HOMOYEHHbIMU UHOCTPAaHHBIMU IOCYyJapCTBAaMU OpraHU3alMsIMU 110 YCbIHOBJIE-
HUIO JleTell Ha TeppuTopuu Pecny6sivku Benapych onpegenstoTcsa [IpaBuTesnb-
ctBoM Pecny6sinku benapych.

JleTUu-cUpoThl U JleTH, OCTaBLUMecs 6e3 MOoIMedyeHUs POoAUTeJsed, MOTYT
OBbITh NepeAaHbl Ha yCbIHOBJEHHUE rpaxkjaHaM Pecny6sivku Benapych, nocTosiH-
HO NpPOXKMBAKOUIMM 3a NpefenaMu Pecny6auku Benapych, MHOCTpaHHBIM I'pa-
JlaHaM WJIM JuIaM 6e3 rpaXk/JaHCTBa, He SBJSAKLAMCH POACTBEHHUKAMU JieTel,
110 UCTEYEHHU OJHOT0 I'oJja CO AHA MOCTAaHOBKU 3THUX JleTeW Ha LleHTPaJIn30BaH-
HbIA YYET B COOTBETCTBUHU C YacTbio 1mectoit cT. 117 Kogekca Pecnyb6ivku besa-
pychb 0 6pake U ceMbe (3a UCKJIIOYEHUEM YCbIHOBJIEHUS CYNpPyraMu, OYMH U3 KO-
TOPBIX fABJSETCA rpakJaHUHOM Pecny6yinku Besapych, NOCTOSSHHO NMPOKUBAIO-
IIMM Ha TeppuTopuu Pecny6iriku Benapycs).

YcbiHOB/IEHME TpaxkaaHaMu Pecny6sinku Beslapych, IOCTOSSHHO NpOXKKBa-
I0LIMMHU 3a npepesnamMmu Pecny6siviku beslapych, MYHOCTpaHHBIMU I'paXkJjaHaMH UJIU
JIMaMU 6e3 rpakJaHCTBa JeTel-CUPOT U JeTel, OCTaBLIUXCHd 6e3 MomneyeHUs
poauTesiel, ABAAIUIMXCSA rpaXkjaHaMu Peciy6imku Benapyce, flonyckaeTcsi npu
Ha/IMYMU 3ak/aodyeHus HallMoHasbHOTrO LleHTpa YChIHOBJIEHUS 006 OTCYTCTBUM
KaHAUJIaTOB B YCbIHOBUTEJNM - TpaxzaaH Pecny6sinku Besnapych, NOCTOSHHO
NpOXKMBAKWIIMX HA TeppuTopuu Pecniy6siku benapych, Wiu poJiCTBEHHUKOB Jie-
Tel He3aBHCUMO OT TPaKJaHCTBA U MeCTa XUTEJbCTBA 3THUX POJACTBEHHHUKOB,
M3'bSIBUBIIMX HAMEPEHUE YCBIHOBUTD JJAHHOT0 pebéHKa.

YcbiHOBJIeHHE pebEHKA, SBJAIOILErocs rpaxaaHuHoM Pecny6sinku besa-
pych, IpoXKMBawUlero 3a npegenamu Pecny6svku Besapych, npou3BeiéHHOE
KOMIIETEHTHBIM OPraHOM WHOCTPAaHHOIO IOCYAapCTBa, FPaXKJaHUHOM KOTOPOTO
ABJIAETCH YCHIHOBUTEJ/b — MHOCTPAHHbBIM I'PAXXJAaHUH WM Ha TEPPUTOPUHU KOTO-
pOro NOCTOSSIHHO NMPO>KKMBAET YChIHOBUTEJIb — JIMLO 6€3 rpaXk/JaHCTBa, IPU3HAET-
csl AeldcTBUTENbHBIM B Pecnybsivke Besapych npu yca0BUM NOJIyYeHHUS] MUCh-
MEHHOI'0 pa3pelleHUs1 Ha yCbIHOBJIeHWe MuHUCTpa obpa3oBaHus Pecny6uivku
Benapycek B nopsazke, onpegensemoM [lpaButenbctBoM Pecny6sinku bBenapych
(ct. 233 Kopekca Pecny6sivku Beslapychk o6pake U ceMbe).

PaccMoTpeHue fies1 06 yChIHOBJIEHMHM pebéHKa NPOU3BOJUTCA Cy[0M B IO-
ps/ike 0co60ro MpoOXW3BOACTBA MO NpaBuJaM, NPeAyCMOTPEHHBIM I'PaXK/IaHCKUM
npolieccyajibHbIM 3aKOHOAaTeAbCTBOM Pecnybusivku besnapych.

YcplHOB/IEHME CYUTAETCHd YCTAHOBJIEHHBIM CO JHA BCTYIJIEHUS B 3aKOH-
HYI0 CUJIy pellleHUd Cy/ia 00 YCbIHOBJIEHUH.
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YK 343.37:343.9 .
HAIIMOHAJIBHOE TIPOTUBOJAEUCTBHUE JIETAJIN3ALIUH
INIPECTYIIHBIX JOX0/10B

CagpoHos A.H.
Bumeb6ckuli 2ocydapcmeeHHblll yHusepcumem umeHu I[L.M. Mawepoga

lenpbto Haueld paboThl SABJSIETCS KOMIJIEKCHOE UCC/eJOBaHME NMPOTUBO-
JleiCTBUS Jlerajiu3alMy NpecTyNHbIX J0X0/I0B HA HAallMOHAJbHOM ypoBHEe B Pec-
nyo6.sivke besapycs.

TeMa wuccnefoBaHUs SIBJSETCI aKTyaJbHOM B CBeTe PAa3BUTHS 3KOHOMMKHU
HalIero rocyjapcTBa M aKTUBU3AIMK PA3/IMYHbBIX 3JIEMEHTOB B «TEHEBOM» CEKTOPE.

JlaTeHTHOCTB Jierajavsaluyd NPeCcTyNHBIX J0X0/J0B, KOPpPYNIWs, HU3KUH
npodeccuoHa/IbHbIA YPOBEHb OT/EJbHbIX COTPYAHUKOB U HEKOTOpbIe ApyTue
dbaKkTopbl 00YC/IOBJMBAIOT HHU3KYI0 30QPEKTHBHOCTb IPAaBONPHUMEHUTETbHOMN
NPaKTUKU B HAllleM rOCyZlapCTBe.

B nesioMm, ierasinsanus NpecTyNHbIX J0X0/0B B O0JIbILEN CTENEHU SABJSET-
CSl IPeCTyIJIeHWEM Ha/[HAIlMOHAJIbHOT'O XapaKTepa, U JiJisl IPOTUBOJENCTBUS el
NPUHAT PsJ, MeXAYHAapOJHO-NIPAaBOBbIX aKTOB.

Pecny6/ivke Besapych TpebyeTcs: U3yuyeHHe MeXAyHapoJAHOIo ONbITa, Ka-
calwllerocs perJiaMeHTalUyd YTroJ0BHOW OTBETCTBEHHOCTH 3a Jierajaus3aluio
(«oTMBIBaHME») NMPECTYNHbIX J0X0/J0B; aHA/IM3 psjJia COCTABOB NPECTYIJIEHUH,
cneniUYHBIX AJis1 JAHHOW cpepbl OTHOLIEHUM, KaK C TOYKU 3pEeHHUs] UX KOH-
CTPYKTHUBHBIX 0COGEHHOCTEN, TaK U COJIEP>KAHUS; YCTAHOBJIEHHWE NMPUYUH HU3-
KO 30 PEeKTUBHOCTU yroJIOBHO-NPABOBbLIX Mep, HAaNlpaBJIEHHbIX HA 60pbOY C Jie-
raju3anuen («0OTMbIBaHUEM») MPECTYIHbBIX JOX0JA0B U BHECEHUE NpeaJ0KeHUN
[0 COBEPILIEHCTBOBAHUIO COOTBETCTBYIOLUX Mep; GOPMYJIMpPOBAaHUE PEKOMEH-
Jlalliil 10 U3MEHEHUIO U JOTIOJIHEHUIO HOPM JIeMCTBYIOLIEr0 YyroJIOBHOTO 3aKO-
HO/IaTeJIbCTBA, MpeyCMaTPUBAKOLUX OTBETCTBEHHOCTh 3a Jierajausaluio («oT-
MbIBaHHE») MPECTYIMHBIX 10XO/0B.

MeTogamu ucciejoBaHUS SBJSIOTCSA OOllleHAy4YHble METO/Jbl MO3HAHUS
(aHa/MM3, CUHTE3, CUCTEMHO-CTPYKTYPHbINA U Jp.), YaCTHOHAY4YHble (KOHKPETHO-
COLIMOJIOTUYECKUH, JIOTUKO-IOPUIUYECKHUH, UCTOPUKO-TIPABOBOW, CPAaBHUTEJIbHO-
NPaBOBOM.
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BesopycckuM cnenuyanydctaM B 06J1acTHM yroJI0BHOTO MpaBa CJIeAyeT UC-
N0JIb30BaTh COBpeEMEHHbIEe JJOCTHKEHUS HAYKU B 06s1acTh PuiocoPpuu, COuo-
JIOTWH, TEOPHH NIPaBa, YTOJOBHOIO NIPaBa, ICUX0JIOTUH, KPUMUHOJIOTHH, YT 0JI0B-
HOTO MpoIecca, KPUMUHAJUCTUKHY, /11 BbIpaOOTKA KOMIIJIEKCa Mep MpPOTHUBO-
JleMiCTBUA JleraJu3al My IpecTyIHbIX JOXO/0B.

Hay4yHyto HOBU3HY HCCIeOBaHUS NPUYMH M YCJIOBUM JierajJu3aldu MbI
BU/IUM B U3yUYEeHUH U aHa/u3e ciequdUKHU 001eCTBEHHON OMAaCHOCTH Jierajn3a-
1Y (KOTMbIBAaHUS») OXOJ 0B, MOJYYEHHbIX NPECTYNHbIM NyTEM; pa3paboTKou
CUCTEMBI CllelJMaJIbHBIX Mep NpeAyNpeXJAeHus NpecTyIJIeHud, NpeAyCMOTpPeH-
Horo cT. 235 YK Pecny6sauku besnapyce.

Ocob6eHHOCTBb BpeZia pacCMaTPUBAeMOro JleTHUS CKJIa/IbIBaeTCsl He TOJIbKO
Y3 HeNoCpeJCTBEHHOr0 MaTepHUaJIbHOTO yllepba rocyZapcTBy B IeJIOM, HO U
HEraTUBHBIX ACIEKTOB, BCKPbIBAEMBIX TOJIBKO B pe3yJibTaTe KOMIIJIEKCHBIX TeO-
peTUYeCcKHUX UccieJJ0BaHUM.

B Pecny6s1vke Beslapych, Mephbl, HanpaB/ieHHblE HA 60pbOY C Jierajausalu-
el (K0OTMbIBaHHMEM») MaTepUaJbHbIX [JeHHOCTEMN, MPUOOPETEHHBIX MPECTYIHBIM
NyTeM cjefyeT CTPYNIHAPOBAThb MO0 HECKOJBKUM OCHOBAaHUSAM: Mepbl, Halpas-
JleHHble Ha GOpMUpOBaHUE NPABOCO3HAHUS HaceJIeHUs], KpaliHe HETEPIUMOTO K
JleraJiv3alu NpecTyNHbIX 10X0/10B; Mepbl, CBSI3aHHbIE C IOJHON KOHUCKaLuel
NPECTYNHO HAXXUTOTO0 MMYILIEeCTBA U [EHEeXHbIX CpPeACTB; OpPraHU3alMOHHO-
NpaBOBble Mepbl, NMO3BOJIAINE YCAOKHUTbL peasM3alil0 yMbICcJa CyObeKTOB
NpecTyINJieHWH Ha («KOTMbIBAaHHE»).

[IpaBONpUMEHUTEIIO ClIelyeT NPOBECTH KOMILJIEKCHBIN aHa/IU3 PaKTOPOB,
JleTEPMUHUPYIOUIMX aHaJIW3upyeMble BU/Jbl NPECTYIJIEHUH; AaTh YrOJIOBHO-
NPaBOBYI0 XapaKTEPUCTUKY WM pa3paboTaThb CUCTEMY ClELHaJbHbIX Mep Npeay-
npexzeHus Jeraausanuu («OTMbIBaHUSI») MaTepUaJIbHBIX IIeHHOCTeH, Mpuoo6-
peTeHHbIX NPEeCTYNHbIM MyTeM; IPU pa3paboTKe HOBBIX NIporpamMm pedpopMupo-
BaHHSI 9KOHOMMUYECKOMW, MOJIMTUYECKON U COollMaJibHOW chep 06lecTBa; CoBep-
IIEHCTBOBAaHUM 3aKOHOJATEJbCTBA, B MEPBYI O4epelb, YrOJOBHOro (a Takxe
CHenyaJu3MpPOBaHHOI0), U UHOM HOPMaTUBHO-NIPABOBOW 06a3bl; NPU MOATOTOBKE
PYKOBOJSIIUX Pa3bsiCHEHUN BBICIIMX CY/€0HbIX OpPraHOB; pa3paboTKe rocyaap-
CTBEHHBIX [IPOTPaAMM.

A nuuaMm, 3aHMMaKUIMMCS UMCCe[JloBaHUEM MPOOJieMbl 60pbObBI C Jieraau-
3allMel MPeCTYNHbIX J0X0/JA0B HEOOXOAMMO MPOBECTH aHaIW3 CTAaTUCTUYECKUX
CBeJleHU, MaTepHuaJioB OTYETHOCTH OPraHOB BHYTpPeHHUX Jen Pecnybauku Be-
JlapyCb, OpraHoB GUHAHCOBBIX pacC/AeL0BaHUM, NyOJUKALUN B MEPUOJUUECKON
1eyaTH U CllelMaJbHOW HAy4YHOH JINTEPATYphl MO UCCIeSyeEMON TeMe, UCIOJb-
30BaTh JlaHHbIE PsiJla KPUMUHOJIOTUUYECKHUX U COLMOJIOTUYECKUX UCCIe[J0BaHUM,
3aTparvBarwlUX OTZeJbHble NP0o6JeMbl 60PLOBI C Jeraansanuerd («OTMbIBaHU-
eM») MPeCTyIHbIX JJ0X0J0B, @ HA OCHOBAaHUH 3TOT'0 BblpabaThiBaTh HAy4YHO 060C-
HOBaHHble NpaKTU4YeCKUe Mepbl O0pbObI, KOTOpble HEOOXOAMMO BHeJpATb B
NPAKTUKY JIMILIb MOCJ€e TIATEJbHOTO aHa/IM3a U COOTBETCTBYIOIIMX KOHCYJbTA-
IJU# U COrJIaCOBaHUM C KOMIIETEHTHBIMHU CllELUaJIUCTaMU-TIPAKTUKAMMHU.

CyrTaeM, 4TO B c0o3/jlaHUHU 3PDEKTUBHBIX Mep GOPBLOKI C Jierajusaluen npe-
CTYTHBIX 10X0/I0B HEO6X0JUM, KpOMeE IPUUIECKOTO U IKOHOMUUYECKUH MOJXO0/,.
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BmecTe ¢ TeM AHUCKYCCHUA O NIPUOPHUTETHOCTH IOPUAHNYIECKOro0 MW 3KOHOMHUYE-
CKOro nmoaxoaa K pemeHHnro 3aga4 60pb6bl C «OTMBbIBAHHUEM» IIPECTYIIHbLIX JOXO-
AO0B ABJIAE€TCA IpeJMETOM OTAEJIbHOI'O UCC/IeJOBAHHUAA.

O,C[HaKO, 0e3 HN3y4Y€HHUAd 3KOHOMHUYECKOI'o acClleKTa I,Z[ElHHOI‘/JI l'IpO6J'[eMbI pe-
IIHUTb €€ B KOMIIJIEKCE O4Y€Hb TAXEJIO.

YAK 338.439:341:349.42
Ob OCOBEHHOCTAX MEXAHU3MA UMIVIEMEHTALIMHX HOPM
MEXKAYHAPOAHOI'O ITPABA B 3AKOHOJIATEJ/IBCTBO
PECITYBJIMKHU BEJIAPYCb

CmayeHko B.T.
Bumeb6ckuli 2ocydapcmeeHHblll yHusepcumem umeHu I[L.M. Mawepoga

B COBpeMeHHOfI HpaBOBOﬁ JOKTPHMHE daKCUOMATHUYHbIM ABJIAETCA IMOJIOXE-
HHE O TOM, YTO MeEXAYHAapOoJHO€ M HAllMOHAJIbHOE IIpPaBO, ABJAACH CaAMOCTOA-
TE€JbHBIMHX NPABOBbLIMH CUCTEMAaMH, TECHO B3dHWMMOCBA3dHBI MEXAY cobou u
HaxoadATCA B IOCTOAHHOM B3aUMOBJIMAHHWH, IIPUYEM KAK B COAEPHKATEJIbHOM, TAK
" B IIponecCyaJibHOM IlJIaHE.

YcuneHue B3aMM03aBUCHMOCTH TOCYAApCTB, onpejesisieMoe OO0BbeKTHUB-
HbIMU TpOLlecCaMH TJ06aJU3allMd U UHTEPHALlMOHA/JIMU3alUM, HA MPOTSKEHUU
JleCATUJIETUH, C HEM30eKHOCTbI0 PaclIUpPsio KPyr O0O'bEKTOB MEX/yHapOHO-
NPaBOBOr0 peryJrMpoBaHUs], IepeBOJs B HUX TO, YTO paHee Ompejessijiochb HC-
KJIOYMTEJIbHO HAllMOHAJIbHOW IOpUCAUKIIMeH (chepy npaB yesoBeKa, K IPUMepPY).

B coBpeMeHHBIX yCJIOBUAX HOPMOTBOPUYECTBA, C Y4eTOM UMIEPATUBHOCTHU
NpUHLMIA MeXAYHapoJHOro npasa pacta sunt servanda, 3HayeHHe HOPM MeX-
JlyHapOJHOTO NpaBa /JiJIl pa3BUTUSA U COBEpPLIEHCTBOBAHUS HALlMOHAJBHOTO 3a-
KOHO/|aTeJIbCTBAa 0YE€BUJHO.

KitoueBoil npo6/ieMON BO B3aUMOJENCTBUM MeEXAYHAapOAHO-NPaBOBON U
HallMOHAJIbHBIX [PAaBOBBIX CUCTEM ABJIAETCA peasu3alysa U IpUMeHeHHe HOPM
MEeX/IyHapOJHbIX JO0TOBOPOB, NpPH3HABaeMbIX TOCYAApPCTBOM 006s3aTeJbHBIMU
Juisi cebsi. CylHOCTb 3TOW Mpo6JsieMbl onpejesseTcsd O4eBUAHBIM GaKTOM, 06-
pa3Ho onpegesieHHbIM elle B 19 Beke I. TpuneneM: «...J19 TOro, 4To6bl MEXAY-
HapoJHOe NPaBO CMOTJIO BBIOJHUTB CBOIO 33Jla4y, OHO NMOCTOSIHHO J0JKHO 00-
palaTbCcd 3a MOMOLIbI0 K BHYTPpeHHeMY NpaBy. be3 Hero oHo BO MHOTMX OTHO-
LIEeHUSX ABJSAETCA CoBCceM beccubHbIM. OHO MOA00HO Mapiuasly, JaloLeMy npu-
Ka3bl TOJIbKO reHepaJsiaM U MOTryluieMy JOCTHUYb CBOUX LieJied TOJbKO B TOM CJy-
4ae, ec/Id MOCJeJHUEe COrJIACHO ero yKa3aHWUsM Jal0T HOBble NPHUKa3bl CBOMM
NOJAYMHEHHBbIM»[6, c. 10].

OnocpeloBaHHOCTb BO3JEWCTBUA MEX/JyHapoAHOro IpaBa Ha HalHUO-
HaJIbHOE He MO0/iBepraeTcss COMHEHHUIO B TEOPUU U, KPOME TOT0, 3aKpeIJeHO0 0pU-
andecku. Tak, 3akitouutenbHbld AKT CBCE 1975 roaa ycranaBauBaeT: «[lpu ocy-
IeCTBJIEHUHU CBOUX CYBEPEHHBIX MpPaB, BKJIKYAs NPaBO YCTAHABJMUBATh 3aKOHbI U
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aJIMAHUCTPATHUBHbIE NPaBUJa», FOCyZapcTBa «OyyT cO06Pa30BbIBATHCS CO CBO-
VMU IOPUJUYECKUMU 00513aTeIbCTBAMU N0 MeXJyHapoJHoMy npaBy» [5]. [lpu
3TOM peyb UJieT He NMPOCTO O B3aMMOCBA3HU M B3aWUMOBJIUAHUM MEXAYHAPOLHOU
Y HAaLlMOHAJIbHOM CUCTEM IIpaBa, a O MPUOPUTETHOCTUHOPM MeXJyHApOLHOTO
npaBa, rapaHTUpyeMor BeHCKOU KOHBEHIMeW O MpaBe MeX/JyHapOJHbIX J0ro-
BOpoB 1969 r., ctaTba 27 KOTOPOM OIlpefiesiseT: «roCyJapCTBO He MOXeT CChl-
JIATbCS HA NOJIOXKEHUS CBOETr0 BHYTPEHHEro NpaBa B KauyeCTBe ONpaBAaHUA IJid
HEBBIINOJIHEHUSA JoroBopa» [2].

Takum o6pasoM, peanrsanus NpenucaHUNA MeX/AyHAapOAHbIX JOTOBOPOB
npejoJiaraeT Heo6X0JUMOCTb CO3JJaHUSl Ha HALlMOHAJIbHOM ypOBHe (B Jl0MOJI-
HEHUHU K MeX/JYHapOoJHO-JAOTOBOPHOMY) CHelMaJbHOIO0 MeXaHHW3Ma HUX UMILJe-
MEeHTAallMM B pa3JINYHbIX ee popMax (cobJ0/leHue, UCIIOJIHEHUE, UCII0JIb30BaHUE,
IpUMeHeHue).

Kak yxe HeOoJHOKpaTHO OTMe4yasJ0Chb OeJIOpyCCKUMHU HCCIe[0BaTelsIMU
[3;8;9], MexaHHW3M HMILJIEMEHTALUN MeX/JyHapOAHbIX JOrOBOPHBIX 006s3a-
TesbCTB Pecnybsinku besnapyce, kak cucTeMa HOPMaTUBHBIX CPeJCTB U Mep IMpa-
BOIIPUMEHUTENIbHON [1eITeJIbHOCTH TOCYyZapCTBEHHO-BJIACTHBIX HHCTUTYTOB,
obecrnevyrBalIUX peaqr3alUi0 HOPM MeXJyHapOoJHOro MpaBa, HyXJaeTcsd B
Pa3BUTHM U COBEPLIEHCTBOBAHUU.

[Ipexxae Bcero, TpebyeT YTOYHEHUS U KOHKPETU3al UK CMbICIOBOE 3Ha4ve-
HUe yacTu 1 cratbu 8-t KoHcTutyuuu Pecnybiuku benapych - «Pecny6svka be-
JIapyCh NMpPH3HAeT NPUOPUTET OOIENPU3HAHHBIX NPUHILMIIOB MEXAYHAapOJHOTO
npaBa U 06ecreyuBaeT COOTBETCTBUE UM 3aKOHO/JaTebCTBa» [4].

[lof 06UeNpU3HAHHBIMY NPUHLUUIIAMU MeXAYHapOJHOTO MpaBa MOHUMa-
I0TCS OCHOBOIOJIarallye MpaBoBble Hayajla MMIePaTUBHOIO XapaKTepa, omnpe-
JleJleHHble YCTaBHbIMU aKTaMM MeXJyHapOoJHbIX OpraHu3anuyil (mpex/je BCEro
OOH), ob6s13aTesIbHbIE AJS1 COOJIIOAEHUS CYO'bEKTAMU MeXAYHapOJHO-IIPAaBOBbIX
OTHOLIEHUUK. B JOKTpUHe MeXZyHapOJHOro INpaBa BbIAEJAKT T.H. OCHOBHbIE
NPUHIMIBI MeXAYHapOAHOTO MpaBa, OTHOCA K HUM 3aKpellJIeHHbIe B CT.2 YcTaBa
OOH npuHIUNBI CYBEPEHHOTO paBeHCTBa rocyaapcTB — 4ieHoB OOH, no6poco-
BECTHOTO BbINOJHEHUSI MEX/AYHAPOJHbIX 0053aTe/IbCTB, pa3pelleHus MexX/yHa-
POZAHBIX CIOPOB MUPHBIMU CpeACTBaMH, HEIPUMEHEHHUS CUJIbl UJIM YIPO3bl CU-
JIOW B MEX/AYHApOJAHbIX OTHOLIEHHUAX, a TaKXKe NMPUHLUIBI, HAalleJlIue OTpaKe-
HUYe B /leksapaluyu o NpUHLMIIAX MeXAyHapoaHoro npasa 1970 roaa, B 3ak/to-
yuTesbHOM akTe CoBellaHusl Mo 6€30MaCHOCTU U COTpyAHUYecTBY B EBporme
1975 roga u B [lapuxckoi xapTuu A1 HoBod EBponbl 1990 roaa - npuHLUI
TEPPUTOPHUAJIIBHON L|eJIOCTHOCTH M HEePYIIMMOCTU TPaHML, yBaXXEHUs NpaB 4e-
JIOBEKa, HeBMellaTeJIbCTBA BO BHYyTPeHHHUeE JieJia TOCyLapCTB.

®opmynupoBka yactu 1 crateu 8 KoHctutyuuu Pecny6suku benapycs,
TaKUM 00pa3oM, He M03BOJISIeT TOBOPUTH 006 OMNpe/ieJIeHHOCTU MPaBOBOrO pery-
JIUPOBaHUA B LieJIOM, a TaKXKe 00 omlpe/ie/IeHUU COOTHOLIEHUS HOPM MeX/JyHa-
POZAHOrO NpaBa ¥ paBa HAlJMOHAJIBHOTO.

BoJsiee KOHKpeTHOe COZepaHUe, C TOYKU 3pEHUs OlpeJie/IeHUsA COOTHO-
LIeHUd HOPM MeXAYHapoJHOr0 YU HallMOHAJIbHOIO NpaBa, uMeeT CcT.36 3akoHa Pec-
ny6auku benapych «O MexayHapoAHbIX AoroBopax Pecny6sunku Benapycb» 2008
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rojia, onpegessoiias, ytTo «HopMbl mpaBa, cozep:kaiiecss B MEXAYHAPOAHbIX
poroBopax Pecny6suku Besapych, nojsnexaT HenocpeiCTBEHHOMY INpUMeHe-
HUIO, KpOMe CJIy4aeB, KOTJia U3 MeXJAyHapOJHOro J0roBopa CjaefyeT, YTO AJs
IpYMeHeHHUs TaKUX HOPM TpebyeTcsl NpUHATHe (M3JaHUe) HOPMATUBHOIO Npa-
BOBOT'0 aKTa, U UMEIOT CUJIy TOTO HOPMAaTUBHOTI'O IPAaBOBOI'0 aKTa, KOTOPbIM BblI-
paxkeHo corJiacue Pecny6sivku beslapych Ha 06513aTe/IbHOCTD /1J11 HEe COOTBET-
CTBYIOLET0 MEX/yHapoAHOro jJoroBopa» [7, cT.36]. AHaJlOTUYHOEe MOJIOXKEHHE
3akpernieHo B ['paxkjaHckoM Koziekce Pecniy6/1mku Besiapych B OTHOLIEHUH HOPM
rpakjlaHCcKoro npasa (cT.6).

CrnenyeT 3aMeTHUTb, OJJHAKO, YTO POPMYJIMPOBKA CTaTeW YKa3aHHbBIX Ipa-
BOBBIX aKTOB, XOTH U KOHKpeTU3upyeT cogepkaHue 8 ctatbu KoHcTuTyuu Pec-
ny6sinku benapych, TeM He MeHee, He 3aKpeIJisieT IPUOPUTET MPU3HAHHBIX TOC-
yZAApCTBOM HOPM MEXJAYHapOJHOrO MpaBa HaJi HAJUOHAJIbHBIMH, YTO IPUBOJUT
K Ipo6JieMaM B IPaBONPUMEHEHUH.

Bojiee onpesesieHHO NMPUOPUTET HOPM MEXJYHApPOJAHBIX JOTOBOPOB OT-
pakeH B ['pak/laHCKOM mpoleccyajbHOM KoJiekce Pecny6smku besapych, cTaThs
543 koToporo omnpejesseT: «Eciu MexayHapoAHBIM J0roBopoM Pecny6uuku
Besnapychb ycTaHOBJIEHBI HHBIE NTPABUJIA, YEM T€, KOTOPbIE COAEPKATCS B 3aKOHO-
JlaTeJbCTBE O FPaXKJAaHCKOM CyaonpousBo/cTBe Pecnybiuku besnapych, npume-
HSIOTCS IpaBUJa MeXJAyHapoaHoro aoroBopa Pecny6suku Benapych (cT. 543).
[IpumMaT HOpM MeXxAyHapoJHbIX AoroBopoB Pecny6snku Benapych, B TOM ciy-
yae, eC/IM OHM YCTAHABJIMBAIOT WHbIe MPaBUJIa, onpezieisieTcs TpyloBbIM KOJIEK-
coM Pecny6sinku Besapych (cT.8), X039HCTBEHHBIM NPOLECCYyaJbHbIM KOJIEKCOM
Pecnyosnku benapych (cT. 25, 241), YrosoBHO-UCNOJHUTENbHBIM KOJEKCOM
Pecny6imku Benapych (cT. 3), a Takxke psfjoM 3akoHOB Pecny6inku Besapych
(3akon Pecnyosvku benapych «O nmpaBax pebeHka» oT 19.11.1993 Ne 2570-XII
(cT.38), 3akoH Pecny6sinku Benapych «0 nmpaBOBOM MOJIOXKEHUH MHOCTPAHHbBIX
rpakJiaH U Jul, 6e3 rpaxkgaHcTBa oT 4 suBaps 2010 r. Ne 105-3 (cT.3), «O npeno-
CTaBJIEHUM HMHOCTPAHHBIM rpakJaHaM M JMLaM 6e3 rpaxJaHCTBa cTaTyca Oe-
»KeHLa, IONOJIHUTEJbHOM U BpPEMEHHOM 3alUThI», C OTOBOPKOU O TOM, UTO «eC-
JI1 3aKOHOJaTeJIbHbIMU akTaMU Pecnybsinku Besnapych 3akpenJsieHbl MOJIOXe-
HUS, IpeJlyCMaTpUBalole O0JIbIINN 06beM NMPeJOCTABISEMbIX TPABOBbIX, IKO-
HOMHYECKHX W COIIMAJIbHBIX TAapaHTHUM 3allMThl MpPaB U 3aKOHHBIX WHTEPECOB
WHOCTpPAHIEB, XOAATAUCTBYIOIIMX O 3alUTe, a TaKXKe WHOCTPAHILEB, KOTOPbIM
NpejoCTaBJIeHbl CTATyC GeXeH1la, 0NOoJHUTebHAs 3allUTa, yOoexxulle Uil Bpe-
MeHHas 3auiMTa B Pecny6sinke Besapych, 4yeM npelycCMOTPEHHBIA MeX/AyHapo/I-
HbIMHU AoroBopamMu Pecny6ivku besapych, TO NIPpUMEHSIOTCS MOJIOXKEHHUS ... 3a-
KOHO/IaTeJIbHbIX aKTOB Pecniybsinku benapycb»(cT.1)u ap.

C coxasieHueM cjielyeT OTMETUTD, YTO NpUHATOM B 2018 roay HoBoM 3a-
KOoHe «0 HOpMaTUBHBIX NIPaBOBLIX akTax Pecnybsuku benapych», 3aKkoHoAaTe b
VICKJIIOYWJI TIOJIOXKEHUs, ONpefesidlle COOTHOIIEHMEe HOPM MeX/yHapOJHbIX
JIOTOBOPOB M HOPM HaIlMOHAJIbHOrO NpaBa MU MeXaHUW3M MMIJIeMeHTaluy, 3a-
KpeIJIeHHble B yTpaTUBILEM CUJY OJHOMMeHHOM 3akoHe 1999 roza.

— 165 —



[IpakThyeckasa peasv3ayus MNPUHLMIA NPUOPUTETA HOPM MeXAYHApO.-
HOTO JJ0r0BOpa MOKET ObITh 06ecredyeHa TOJbKO C IOMOILbIO OTPEryJIMpPOBaHHO-
ro MexaHrn3Ma UMIJIEMEHTAIUY MeX/JyHapOoJHbIX HOPM, Npex/Je BCEro B Cya0-
npousBoAcTBe. MMEHHO 3TOT acnekT MpPaBOBOI'O peryJyupoBaHUA CerogHsd
HauboJiee MpobJeMaTHYEH.

B cooTBeTcTBUMEe c 4.1 cratbu 112 KoHcTutynuu Pecnyosnku benapych
«Cyabl OCyliecTBJAT NPaBOCyiue Ha OCHOBe KOHCTUTYLMU U NPUHATHIX B CO-
OTBETCTBHM C HEW MHBIX HOPMAaTUBHBIX aKTOB» [4]. OTclooja cieqyeT, 4TO opra-
Hbl NIPAaBOCYy/IUsl MOTYT BbIHOCUTH pelleHUs TOJIbKO Ha OCHOBAaHUU HAallMOHaJb-
HOT'O 3aKOHOJATeJIbCTBA. B JOKTpHUHE, BbICKA3blBaJOCh, NpaB/Ja, MHEHHUE TOM,
4YTO, Cy/l, BBIIBUB HECOOTBETCTBHE HALlMOHAJIbHOTO NMIPABOBOr0 aKTa HOpMaM pa-
TUPUIIUPOBAHHOT0 MEX/YHApPOAHOI0 ,0roBOpa NP pacCCMOTPEHUU KOHKPETHO-
ro Jiesa, JoJbKeH NMPUHATh pelleHre B COOTBETCTBUU C MEX/AYHApPOJAHBIM [I0TO-
BOPOM U IIOCTAaBUThb, B YCTAHOBJIEHHOM IOpsAJKe, BOIIPOC O IPU3HAHUU HOpMa-
TUBHOI'0 aKTa HEKOHCTUTYLUUOHHBIM. [Ipy 3TOM, Kak noJsaraet [A.Bacuiesuy,
peasir3anys Ha NpPaKTHUKe 3TOr0 NpaBuJa He TpebyeT CHelMaJbHOr0 3aKOHO/a-
TeJIbHOTO 3aKpeIJIeHHs], MOCKOJIbKY K 3TOMY CyJiell 06s13bIBaeT cojiep>KaHue CTa-
Teun 8, 112, 116, 137, 142 KOHCTUTYIIUH, a TaKXKe APYTUX aKTOB 3aKOHOJATeJb-
cTtBa[1, c.66].

[locnegHee yTBepxAeHHE BbI3bIBaeT COMHEHUsl. AHa/lIU3 CcyJeOHOU NMpak-
THUKU CBUJIETEJILCTBYET O TOM, YTO CyAbl Pecny6siku Besapych (32 UCK/IIOUEHU-
eM KoHctutyuuonHoro Cy/ia) npakKTUYECKHA He BBIHOCAT peLleHUH CO CCbIJIKaMU
Ha HOpMbI KaKk KOHCTUTYLIMH, TaK U MEXAYHAPOAHbBIX JIOTOBOPOB.

sl pa3pelieHrs 3TOW NPoOJIeMbl, IO HAlllEMy MHEHUIO, CJe/lyeT BHECTH
n3sMeHeHue B Kosekc o cyloycTpoiicTBe U cTaTyce cyAei, chopMyMpoBaB 4.2
CcTaTby 7 cjaeaywluM obpasoM: «Ecau npu paccMOTpeHMU KOHKPETHOTO JeJia
CyZ o6ulel PUCAUKIIMM NPUAET K BbIBOJAY O HECOOTBETCTBUU HOPMATHUBHOTO
npaBoBoro akta KoHctutynuu Pecnyb6sivku Benapych v paTuduuupoBaHHBIM
MeXyHapoJAHbIM AoroBopaM Pecny6/iviku Beslapych, OH IpUHHUMAaeET pellleHue B
cooTBeTcTBUU ¢ KoHcTuTynuen Pecnybsuku Benapych U MexXAyHapOoJHBIM [,0-
roBopoM u ctaBUT nepej, BepxoBHbiM Cynom Pecny6sinku Besapych Bompoc o
BHeCeHUU UM npenasoxkeHus B Konctutynuonusiii Cyn Pecny6sinku Besapych o
NPU3HAHUU JAHHOTO HOPMAaTHUBHOI'O MPABOBOT0 aKTa HEKOHCTUTYLUOHHBIMY.

Ucnosib30BaHMe MeXAyHapOJHbIX JOTOBOPOB B KayeCTBe UCTOYHU-
Ka mpaBa TpebyeT Takxe pa3paboOTKW W NPUHATUS COOTBeTCTBYyouero Ilocra-
HoBJieHus [liienyma BepxoBHoro Cyza Pecniy6sinku Besnapyce.
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CEKLIUA 4
COBPEMEHHBIE TEHAEHIIMU PA3ZBUTUA MUPOBOM
3KOHOMUKU U MEKJAYHAPO/JHBIX 3KOHOMUYECKHUX
OTHOINEHUM

YJIK 343.57:351.761 (476.5)
XAPAKTEPHUCTHMKA MPUYMH U YCJIOBUI COBEPILEHUA NPECTYIVIEHUI
B COEPE HE3AKOHHOT'O OBOPOTA HAPKOTHUKOB C UCII0/Ib30BAHUEM
KOMINBIOTEPHBIX TEXHOJIOTHIA

Tl'ymunckuii M.H.
Ynpassernue sHympeHHux desa Bumebcko2o 06aucnosKkomMa

HapkonpectynHocTb B ceTh UHTepHeT 00yciOBJIeHa pa3/IMYHbIMU JIE€TEP-
MHUHAHTaMH, KOTOpble HaXOAATCS B TECHOW CBA3U C JleTepMHUHAHTaMU HapKO-
NpPECTYNHOCTHU U NPECTYMHOCTH B L[EJIOM.

OnpependwIUMU CpeAd JeTepMUHAHT NPECTYNHOCTH SBJSIOTCH COLU-
aJibHble IPOTHUBOpPEYHUS, KOTOPble 0OHAPYKMBAIOT Ce6s MOCPeACTBOM SIBJEHUH,
BO3HUKAIOUIMX B pa3/JIMYHbIX chepax 0OLeCTBEHHOM KU3HU — 9KOHOMUKE, MOJIU-
THKe, COLlMaJIbHOW U AYXOBHOU cdepax[1].

CyliecTBOBaHHE NPECTYNHOCTH MO-Pa3HOMY OOBSCHAETCA Pa3/IMYHBIMU
uccaegoBatensaMu. Tak, H.®. Ky3HenoBa BblJiesisieT JeTeEPMUHAHTBI U yCJA0BUSA
npecTynHocTH. [Ipy 3TOM GOJIBIIMHCTBO KPUMHUHOTEHHBIX JAE€TEPMUHAHT HOCUT
00'bEKTUBHO-CYO'b€KTUBHBIM XapaKTep C MpeobsafjaHueM 00beKTUBHOIO JIUOO
CyO'beKTHUBHOTO, a YCJ0BUS MOAPA3e/ATCA Ha: YCIA0BUSA, KOTPULATENBHO CKa-
3pIBalOlMecss Ha (POPMHUPOBAHUU JIMUHOCTH NPABOHAPYIUUTEJSI», U YCJAOBUS,
«CIOCOOCTBYIOLIME peaiu3allMy MPecTynHoro 3aMmbicaa»[2]. Paa aBTopoB noja-
pasjensieT JeTepMUHAHTbl NPECTYNHOCTHU HAa MPUYUHBI, KOTOPbIe MOPOXKAAIT
NPECTYNHOCTb KaK CBOe 3aKOHOMEpHOe CJie[iICTBUE; YCJOBHS, KOTOpble JIMOO
GOpMUPYIOT NPUYUHY, JTUO0 CIIOCOOCTBYIOT €€ MPOsIBJEHUI; U PpaKTOPhI, KOTO-
pble omnpejieJleHHbIM 00pa3oM BJIMSIOT Ha COCTOssHUe mpectynHoctu [3]. JLH.
PoMaHOBa npu paccMOTpeHUM HApPKONPECTYNMHOCTH BblZeJisIeT ee NPUYHMHbI U
yCJI0BUS, pacCMaTpuBas UX KaK CUCTEeMY HEraTHBHBIX /I COOTBETCTBYIOILEHN
06111eCTBEHHO-3KOHOMUYECKOU popMalluy U JJAaHHOTO FOCYyAAapCTBa COLHAIbHBIX
SIBJIEHUH, € TEPMUHUPYIOLIMX NPECTYMHOCTb KaK cae/CTBUE [4].

Cnenyet cornacutbcs ¢ JILM. [Ipo3yMeHTOBBIM, YTO NpaBUJIbHEE BECTH
peyb 0 AeTepMHUHAHTAX MPECTYNHOCTH, MOJ, KOTOPbIMU CJieAyeT MOHUMATh CO6-
CTBEHHO MPUYUHBI, YCJOBUSA JEMCTBUSA ITUX IPUYUH U QAKTOPHI, BAUSIOLIME HA
NpecTynHOCTb [5].

Jlis1 6osiee eMKOW KPUMHHOJIOTUYECKOW XapaKTEPUCTUKU HAPKOMPECTY-
HOCTHU B CceTH MHTepHET U ONTHUMAJIbHOI'O BblJeJIEeHUsI 00'bEKTOB NMpeAynpeiu-
TEeJIbHOTO BO3/IEMCTBUS HA Hee, ;eTEPMUHAHTHI CJIelyeT pacCMaTPUBAaTh Ha Tpex
YPOBHSIX, @ UMEHHO - OOLIeCOLMaJbHOM, CleLHaJbHO-KPUMUHOJOTHYECKOM U
VH/IUBU/1yaJIbHOM.
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O6uiecouyanibHble IeTEPMAHAHTBI HAPKONPECTYMHOCTU B ceTU UHTepHeT
CBSI3aHbl C COLMAJIbHBIMU NpOLlecCaMHy, MPOUCXOAAUIMMU B OOILECTBE B 11€J10M
(mpexxze Bcero MaKpO3KOHOMMYECKMMM IMPOIecCaMU) W OTPaKaKIMMHUCSI Ha
ob6pase KM3HU IeJIbIX MaKporpynmn (BO3pacTHbIX, HAllMOHAJbHBIX, Tpodeccuo-
Ha/lbHbIX U T.A.). A.B. lllecnep, B.5. Bexos, A.C. OBUMHCKUI OTMeYalT, YTO Je-
dbopmanyu, BO3HHUKIIME B 00Opa3e KM3HU ITUX TPy, CHOCOOHBI OKa3blBaTh
KPUMUHOTEHHOE BO3/]eliCTBUE HA JINUHOCTbD B CJIEYIOIIUX HAMlPaBJIEeHUSIX:

"  ABJATbHCA UCTOUHUKOM KOHQJINKTOB;

"  BbI3bIBAaTh OTKJOHEHHUS OT 0/100psieMbIX 00II[eCTBOM I[eHHOCTEMH;

" 0caa6JIITh NO3UTHUBHBIN COLUATIbHBIA KOHTPOJIb;

"  3aTPYAHATb peaar3al1i0 3aKOHHbIX BO3MOXXHOCTEHN JIMYHOCTH.

Cnenuduka 3TUX NPOLECCOB IPUMEHUTEJbHO K HAPKONPECTYHOCTHU B Ce-
TH UHTepHET UMeeT MHOTO 061Iero ¢ rpyninoBOM NPeCcTYNHOCThIO B 11€JI0M, U KaK
BepHO oTMeyvaeT A.B. lllecsiep cocTouT, BO-NEPBBIX, B TOM, YTO OHU NMOPOXKAAIOT
CollMaJIbHYI0 6a3y 3TOM NPECTYNMHOCTH, TO €CTb IPYIbI JOAeH, 0Ka3aBIIMXCSA
M3-3a COLHMAJIbHO-9KOHOMHUUYECKOT0 KpU3KUCa HEBOCTPeOOBAaHHBIMUA B MO3UTHUB-
HbIX cpepax KHU3HeJesITeJbHOCTH 001eCTBa U BbIHYXK/IEHHbIX NMPUOOIIATHCI K
KPUMUHAJIbHOU [1eATeJbHOCTU YK€ CYLIEeCTBYIOIIUX NPECTYNHbIX TPyNN WU
00 be/IUHATBLCA B TaKue TPYINIbl Ui alaliTalldd K YCJAOXKHUBIIMMCS YCJIOBUSM
Yyepe3 AeBUAHTHOE MOBeJeHre. ITO MOTYT ObITh ObIBIIME CIIOPTCMEHBbI, BOEHHO-
CyXKallde WJIU COTPYAHUKU CIeloaApas/ie/ieHu NMpaBOOXpPaHUTENbHbIX Opra-
HOB, IPOrPaMMHUCThI, KBaJIUPUUPOBaHHbIe papMaLleBThI U T.[. Ty KaTErOpUIO
JIUI], OKA3aBIIUXCS B CJOXHbBIX COLMAJIbHBIX YCJAOBUSX M BbIHYKJEHHBIX K HUM
NpHUCNOCabIMBaThCsl, UMEHYIOT MapruHajaMu|[6].

Bo-BTOpbIX, CcOolMa/ibHbIE MPOLECCHl MOPOXK/JAIOT MHOrOYHCJIEHHbIE MPO-
CTPaHCTBEHHO-BpeMeHHbIE 00pa30BaHUSI — «Cepble 30HbI» — C JedOopMUPOBAH-
HOU opraHu3saluen coluajibHON BJACTU U JlepOPMHUPOBAHHOM HOPMATHBHOM CH-
CTEMOM, B KOTOPBIX HAXOAUTCS COLUYM (TOYHee TEHEBOW COLUYM — aCOLUYM),
YKUBYLUH BHe chepbl COBPEMEHHOTO0 roCcyZlapCcTBa U NpaBa, IM60 Mo/, c1abbiM UX
BJMSIHUEM. /IeBUAHTHOE U NpPECTYNHOe NMOBeJleHUE JIUL, BKJIIYEHHbBIX B "cepble
30HbI", CTAHOBUTCS COLMAJIbHOM HOPMOU. «CepbIiMU 30HAMHU», B KOTOPbIX KOH-
LEeHTPUPYIOTCSA JIMLA C IPECTYNHBIM U COLUATbHO-OTKJIOHSIOIIMMCS MOBEJIEHU-
€M, MOTYT ObITh OT/EeJIbHble TEPPUTOPHUHU (MAPKH, KAaA0uIla, CTaJUOHbI U T.J.),
1eJible TeppUTOpUaA/IbHble 00pa3oBaHUsA (HampUMep, OKpauHbl KPYMHbIX TOpo-
JI0B) WK Aaxke cTpaHbl (HanpuMmep, Kosnymb6us, rje 3HauyuTe/ibHasi 4acThb Hace-
JIeHUsI 3aHWMaeTcsl BbIpallluBaHWUEM W MPOMU3BOACTBOM HAPKOTHUYECKUX
cpeactB). B "cepbix 30Hax" BO3HUKAKT HEOOXOJUMbIE YCJOBUS [JisI BOCIPOU3-
BOZICTBA U GOPMUPOBAHUSA COLHATbHO-HETATUBHBIX CBSI3€M MEX/y JIIOIbMH, KO-
TOpble OPraHU3aIMOHHO BbIPAXKAKOTCS B CO3AIIIMXCS MPECTYMHBIX IPyIIax.

CoBpeMeHHbIH COLIMYM pacCMaTpPUBAET «Cepble 30HbI» KAK 0O0UMHY 4Yesio-
BeYeCKOW IMBUJIM3ALMHM, HA KOTOPYI0 CBAJMUBAIOTCS BCe OOJIE3HU U U3/ EPKKU
pa3BUTHA (coLMa/ibHbIE, 3KOHOMUYECKUE, TOJIUTUYECKUE U T.A.), TA€ OHU JIOKa-
JIU3YIOTCSI TEPPUTOPHAIbHO. B 3THUX 30HAX 3KCIJIyaTUPyeTcs AelieBas paboyas
CWJIa, Yepe3 HeIKBUBAJIEHTHbIN 0OMEH M3bIMAIOTCS 9KOJIOTUYECKUE PECYPCHI, CO-
3/1aeTCS IUPOKOMACIITAaOHBIA PHIHOK CObITA HEKAaYeCTBEHHBIX TOBApOB, OPYKHf,
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HAapKOTUYECKHUX CPEJCTB U NMCUXOTPOMHbIX BELIECTB, JETraJU3UPYIOTCSA NpecTyn-
Hble JI0X0/bl, 00pa3ylTcs MecTa 3aXOPOHEHUS NIPOMBIIIJIEHHbIX OTX0/10B, UCIIbI-
TBIBAIOTCSl HOBbIE BU/Ibl BOOPYKEHHUS U COLMAJIbHbIE IOKTPHUHBI IIepeyCTPONCTBA
00111eCTBa, CO3/1al0TCH aHKJIaBbl TEPPOPUCTOB U JPYyTMX ONACHBIX IPECTYNHUKOB,
paspeliaTCcs BOEHHbIE M APYrue KpymHble cOllMabHble KOH(JIUKTDI, IEPEHO-
CUMBbIe Ty/ia C TEpPPUTOPUN HHAYCTPHUAJIBHO Pa3BUThIX TOCYlapCTB.

Kpome Ha3BaHHBIX K YUCJy IPUYMH U YCJIOBUU HAPKONMPECTYNIHOCTU B Ce-
T UHTepHeT cyiefyeT OTHECTU MOBCEMECTHOE PAaCNpPOCTPaHEHME, OOIEJOCTYII-
HOCTb OTKPbIThIA U HE3aBUCUMbIN XapaKTep caMoM rjo6abHON ceTU UHTepHeT.
Ecnu B koHIe XX Beka ceTb UHTepHeT Obly1a JJOCTYIIHA He BCeM, TO ceryac CUTya-
1Sl pe3KO M3MeHuach. [IpakTuyecku B JilOO6OM TOUYKE MHUPA MOXKHO MOJYYUTH
JIOCTYI K pecypcaM ceTh UHTepHeT, Kak C IepCOHAJbHOTO KOMIBIOTEPA, TAK U C
MOOUJIbHBIX YCTPOUCTB, TZle CPe/iu MacChl pa3JM4YHONA HHPOpPMalLMU onpesiesieH-
HOe€ N0JI0KEHME 3aHUMAIT Pecypchbl 0 HAPKOTUYECKUX CPeiCTBAX.

PacnpoctpaHeHue nHpopManuu B ceTd UHTepHEeT HUYEM He OTPaHUYEHO.
[IpuyeM Takasg UHPoOpManvs MOXKeT OBbITh pa3MelleHa B JIDOOKW TOYKE MHpa
HE3aBHCUMO OT TpaHUI] MeX/Jy rocygapcrBaMu. Takke He CyLIECTBYeET U Jeu-
CTBEHHBIX Mep MPOTUBOJEUCTBUSA TAaKOMY pacnpocTpaHeHuw. Hapsaay c satum
BJIaJle/IbLIbl PECYpCcoB, pa3Melias UHPOPMALUI O HAPKOTUYECKHUX CPeCTBax,
HalpuMep, 0 cnocobax UX NpuobpeTeHus on-line, conpoBOXKJAIOT ee pa3JIMNYHbBI-
MM MEeTKaMH, KJIIOUYEBBIMU CJI0BAMHU, PETUCTPUPYIOT CCbIJIKU HA Hee Ha pasJ/iny-
HbIX CepBepax, TeM CaMbIM 06Jieryasi ee MOMCK U HaXO0X/JEHUEe CO CTOPOHBI IMO-
TeHLMaJIbHBIX IOKyNaTeJeW, UJIU UHbIX 3aMHTEePEeCOBAHHbIX JIUII.

Yucno nosb3oBaTesieil ceTu UHTepHET NOCTOSHHO pacTeT 6J1aroAaps Bce-
006111el KOMIIbIOTEPU3AlMU, MePeBOJly BCEBO3MOXHBIX YCAYT U JeATeJbHOCTHU
Pa3/IMYHbIX OPraHU3alMi B BUPTYaJbHOE NPOCTpaHCTBO. 0c060 aKTUBHO pa3BU-
BaeTCs MOJIOJEXHbIN U MOAPOCTKOBBIA CETMEHT 3TOU ayJUTOPHUH.
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V/IK 338.439:341:349.42
COOTHOILUEHUE MPO0BOJIbLCTBEHHOM BE3OIACHOCTH
Y M0JIOKEHU Y BCEMUPHOM TOPIOBOM OPTAHU3ALIUU
0 CEJIbCKOM X03AVCTBE

Enucees B.C.
Bumeb6ckuli 2ocydapcmeeHHblill yHugepcumem umeHu I[L.M. Mawepoga

CocTaBHOW 4YacCTbhbl0 HallMOHAJbHOM Oe3omacHocTu Poccuiickon Penepa-
UM BBICTYIAeT «IPOJOBOJILCTBEHHAasA 6€30MacHOCTb», KOTOpas COrJIACHO 1. 2
JIOKTpPUHBI NPOJOBOJILCTBEHHON 6€30MaCHOCTH «SBJSETCA OJHUM W3 IJIaBHbIX
HanpaBJIeHUH obecrneyeHus HalMOHAJIbHOU 6e30MacHOCTH CTpaHBbI
B CpeIHECPOYHOU NepcrneKTUBe, paKTOPOM COXpPaHEHUs ee roCyAapCTBEHHOCTHU
Y CYBEpEeHHUTEeTA, BaXKHENIIEW COCTaBJAIEN JeMorpaduiecKor NOJUTUKHY, He-
06X0JUMBIM YCJI0BUEM peaiu3alidu CTPAaTErnyeckoro HaljMoHaJbHOrO IPUOPHU-
TeTa - MOBBIIIEHNE Ka4yeCTBA >KU3HU POCCUMCKUX FPAX/JaH MyTEM rapaHTUpPOBa-
HUS BICOKMX CTaHJapPTOB KHU3HeobecneyeHUs» [1].

OcHOBHBIMU (GOPMUPYIOLIUMU 3BEHBSIMHU MPOJOBOJILCTBEHHOU 6Ge3omac-
HOCTH BBICTYNAKOT CeJbCKOXO3IMCTBEHHbIE TOBAPOINPOU3BOLUTENH, HOPMaJb-
HOe QYHKUUOHUPOBAHHE KOTOPBIX 3aBUCUT OT MOTPeOUTEJeH, T.e. HEMOCPe-
CTBEHHO 3aBUCUT OT 3KOHOMMKO-NPAaBOBOTO peXHMa pbIHKA CeJbCKOXO351-
CTBEHHOU NpoAyKUuHuHU. Eciu o6ecneduTb HEOO6X0AMMOE KOJMYECTBO NPOyKTOB
NUTaHUS, @ C y4€TOM TOTO, YTO C/X MUMeeT MOro/iHble PUCKH, — TpebyeTcs omnpe-
JleJIeHHO€e TpeBbIlIeHue MUHUMAJbHOTO KOJMYEeCTBa, TO [JI YAEepKaHUA CeJb-
CKOXO035IMICTBEHHOT0 NMPOU3BO/ICTBA HEOOX0JMa rapaHTUPOBaHHas peajn3alus
JITAHHOW MPOAYKLWH, IPOU3BOJUMAST POCCUMCKMMU arpapysiMH.

OnHaKo «MpPOJOBOJILCTBEHHAs! 6€30MaCHOCTb» BXOJAUT B MPSIMOe MPOTHBO-
peuue c CoryaiieHrMeM 1o CyOCUAUAM U KOMIIeHCalMOHHbIM MepaM [2] u Coruiaiie-
HHMEM 10 ceJibCKOMY X031 CTBY [3] B paMkax BTO. B yacTHoCcTH, ociegHee 00513blI-
BaeT CTpaHbl KJIaCCUPUIUPOBATH BHYTPEHHHE MepPbl MOJJIEPKKU CEJbCKOT0 XO-
351MICTBA B COOTBETCTBUM C OJIHON M3 YEThIPEX «KOP3UH», B 3aBUCUMOCTHU OT CTele-
HU UX BJIMSHUS Ha 00'bEM MPOM3BO/ICTBA U peasiu3aliuy arpapHOU NPOAYKLIMHU [4].

Yrto kacaercsa CorJialieHUH 0 Cy6CUAMAX U KOMIEHCALMOHHBIX Mepax, TO
OHO $aKTUYeCKM 3ampeljaeT yCTaHaBJUBATb OTPAaHUYUTE/IbHbIE MEPbI MOTOKY
CeJIbCKOX035IMCTBEHHOM MPOAYKIIUHY U3-3a pybexa.

B cBow ouepegb CorsiaimieHue IO CEJbCKOMY XO39UCTBY BHYTPEHHSIO
NOJIEPXKKY CEeJIbCKOT0 XO3(WCTBAa JAEJUTCA Ha T.H. «KOP3UHBI», KOTOpbIE
NpeJCTaBJISIOT COO0U NmepeyncaeHrue OmNpe/ieJIeHHbIX 3KOHOMUYECKUX METO/IOB,
npex/ie BCero rocylapCTBEHHON NOALEePKKH CYyO'bEeKTOB CeJIbCKOr0 X034K CTBa:

- «3eJieHasi KOp3WHa», TO e€CTb TaKue ToCy[apCTBEHHble MEpPHI, KOTOpPbIe
(dbaKTHUYeCKU He BJIMSIOT Ha arpapHOe NPOM3BO/CTBO U TOPTOBJIIO JIMO0 OKA3bIBAKOT
MHUHUMaJIbHOe BJMsiHUE. OOUMM TpebOBaHUEM K CyOCUJUSM, BKJIIOYEHHBIM
B «3€JIEHYI0 KOP3UHYY, SIBJISIETCS TO, YTO OHU He JIOJIXKHbI UCKA>KaTh TOPTOBJIIO UJIU
BbI3bIBATb MMWHHMMaJlbHble HCKaKeHHUs. [laHHble Mepbl He [OJ/DKHbI BKJIKOYATh
LIEHOBYI0 TMOJAJEPKKY WM (PUHAHCHPOBATbCA 3a CYET YCTAaHOBJIeHUS OoJiee
BBICOKHX LIEH [/ MOTpebuTesed U BKJIOYAKOT B cebs caefyloliyde MephI: BO-
NepBbIX, 00LIMe YCJYTrd, BKIKYas MCCAEeL0BaTebCKYI0 [AeATeJIbHOCTb, 60pbOYy
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C CeJIbCKOX03MCTBEHHBIMU BpeAUTeIIMU U 00J1e3HAMY, obydyeHue,
KOHCYJIbTUPOBaHUE, UHCIIEKIUI0, MapKETHUHT U NPOJBMXKEHUE TOBAPOB Ha PBIHOK,
MHQPaACTPYKTYpHOE 00C/IyKMBaHHE; BO-BTOPBIX, BHYTPEHHAS NPOJL0BOJIbCTBEHHAsA
IIOMOLIb; B-TPeTbUX, TOCYJAPCTBEHHble 3aKYyNKU [JJId IPOJOBOJBCTBEHHOIO
pe3epBa IIpU yCI0BUU 3aKYIIKHA Y TOBAPOIIPOU3BOJUTEIEN 110 PIHOYHBIM I|€eHaM; B-
YeTBepPThIX, IpAMad MoJJep>KKa TOBAapOIPOU3BOAUTE/IEH, BKIIOYasA HeCBA3aHHbIe
BBIIJIATBl JUIA  TNOAJEPXKKH [J0XO0J0B, CTPAaXOBaHHUA [JOXOJOB W IpPOrpaMm
cracaTeJibHbIX Mep, NOMOIb NpU 06efCTBUAX, NEHCHOHHbIE NPOrpaMMbl [JIs
IIPpOM3BOAUTEJIEH, HWHBECTULMOHHYIO I[IOMOLLb, 3KOJIOTMYEeCKHEe IPOrpaMMbl,
Yl perMOHa/IbHbIE IIPOTPaMMbl COAEHUCTBUSA;

- «rojiybass KOp3uHa» - MNpsAMas MOoJJep:KKa, NpeAycMaTpHBawolas
OTpaHUYeHMs] NPOU3BOJCTBA CO CTOPOHbI TOBAapONPOM3BOAWTeNEN (pUHATAA
npeuMmylliecTBeHHO B HUHTepecax CIIA) - wMepbl «rojsy60oid KOpP3UHBI»
NpeACTaBJASIOT COO0M MpsIMble BbIIJIATHI B paMKaX MpPOrpaMM OrpaHUYEeHUs
IIPOU3BO/CTBA U He OrpaHUYEHbl YPOBHEM pacxoza. Takue Mephl He MOJJIeXaT
COKpAllleHUI0, €CJM OHM Y/JOBJETBOPSAIT TpeM TpeGOBaHUAM: BBIIJIATHI
OCHOBaHbl Ha (QUKCUPOBAHHOM IJIOWIAJW W pas3Mepe ypoxas; BbIIJIAThI
NpOM3BOJATCA Ha OCHOBe 85% WM MeHee OT 6a30BOr0 YPOBHA NPOU3BOJCTBA;
BbIIJIATBI B 00JIaCTM  KMBOTHOBOJCTBA  NPOMU3BOJATCH, MCXOAd U3
$UKCUPOBAHHOM YMCJIEHHOCTH OT0JI0BbS;

- «KOp3WHa pPa3BUTHA» — 3TO HEKOTOpble CyOCUUN AJis NMPUBJIEYEHUS U
MCII0JIb30BAaHUSI WHBECTUIIMH, a Takxke CyOCHUJUM Ha BBOJUMbIE PeCcypchl U
Jpyrue Mepbl NOAJEPKKH, - INpeJHa3HayeHa /[AJd pPas3sBUBAKOLIUXCA CTpaH,
KOTOpble INOJIy4aloT oO0cCOo0Obli U AupdepeHUUPOBAHHBIA peXUM JJd Mep
BHYTpEeHHeW MNoAajepKkKU. B cooTBeTcTBUM cO cT. 6.2 CoryianieHusl JaHHasd
«KOp3WHa» MO3BOJISIET MCKJIKYaTh K3 pacyeTa TeKyllero oOllero nokasaresis
N0 JePKKU HEKOTOpPbIe Mephbl Pa3BUTHS, IPU YCJIOBHUH, YTO OHU HAllpaBJIeHbl HAa
pa3BUTHE CeJIbCKOTO XO3IMCTBa U CeJIbCKOU MECTHOCTU U AABJIAKTCA COCTaBHOU
4acTbl0 INporpaMMm pa3BUTHd. K TakMM MepaM OTHOCATCA: BO-IIEPBBIX,
WHBECTULMOHHbIE CYyOCUUM, OOBIYHO JOCTYIHBIE [JJI CeJIbCKOTO XO03AKWCTBa B
pa3BUBAIOLIMXCSA CTpPaHax, BO-BTOPBIX, CEJIbCKOXO3HMCTBEHHble CyOCUJAUM Ha
KalluTaJbHble BJIOXKEHUA [JI NPOU3BOAUTENEH C HU3KUMU [JOXOJAaMU HJIU
06Js1a/jal0IIMX CKYAHBIMHU PeCypcaMU B pa3BUBAKOIIUXCH CTPAHAX.

- «KeJITasg KOp3WHa» (TakKe Ha3blBaeMas «SIHTAPHOW KOP3UHOU») -
cy6cHuY, OKa3blBallllMe CylleCTBEHHOEe BO3JeHCTBUe Ha IPOU3BOJACTBO
Y TOPTOBJIIO: MEPBI «?KEJITON KOP3UHbI» BKJIOYAIOT B Ce6s1 BCe Mepbl BHYTPEHHEN
MO EePKKHU, KOTOPble HEe OTHOCATCH K TPEM OCTaJIbHbIM KOP3UHaM.

[locnieniHud BUJ, TOCYJJapCTBEHHOW MOJJEPXKKHU OObIYHO OKa3bIBaeT
3HAuUUTeJbHOE BO3JeMCTBHE Ha 00beM NPOU3BOJACTBA, HAa YpPOBEHb MNOAAEPHKKHU
OT/le/IbHBIX MPOAYKTOB WJIU CeJIbCKOXO3IMCTBEHHOIO CEKTOpa B II€JIOM U, B CBOIO
ouepe/ib, NOJpasjesseTci Ha «IPOAYKTOBO-CleUPUUECKYI0 MOAJEPNKKY»,
pacCYUTHIBAEMYI0 WHAMBU/JYAJTU3WPOBAHO IO KaXJOMYy CeJbCKOXO3MCTBEHHOMY
TOBapy, U «IPOAYKTOBO-HecneUUPUUECKYI0 NOAJEPXKKYy» - pacCYUThIBAEMYIO
B paMKax 001el NoAAepKKHU CeJIbCKOX03UCTBEHHBIX TOBAPONPOU3BOAUTEEH.

B Hayke Takxe BBIJEJISIOT «KPAaCHYI KOP3WHY», T.e. T€ MeTOAbl rocyjap-
CTBEHHOM MOJJIEP>KKU U FOCYZapCTBEHHOI'0 PEryJIMPOBAaHUSA CeJIbCKOT0 X03MCTBa,
KOTOpble HU NPU KaKUX 00CTOATENbCTBAX HE MOTYT UCI0JIb30BaThCA yYaCTHUKAMHU
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CorJialieHus N0 CeJIbCKOMY XO3SIUCTBY — yKa3aHHble MeTO/ bl OTHOCATCS K METO/I0M
JIMPEKTUBHOTO (IJIAHOBOT'0) Pa3BUTHS CeJIbCKOX035ICTBEHHOM 3KOHOMUKH.

CnenyeT oOpaTUTh BHUMaHHE Ha TO OOCTOATEJNLCTBO, UTO B HACTOSILEe Bpe-
MfA aHa/IM3UPOBAThb JUHAMHUKY pPa3BUTHUSA CEJILCKOTO X03AMCTBa B paMkax BTO He
NPUXOUTCA B BUAY BBeieHUs Poccuent B 2014 roay v noc/ieAyo01iero paciuvpeHus
NPOJI0OBOJIbLCTBEHHOTO 3M0apro, KOTOpoe CTaJ0 OTBETOM Ha CAaHKLIMOHHYIO MOJIU-
TUKy 3anaja u CIIA B oTHouieHuM Poccuu. IM6apro 1mio U UAET Mo MyTH pacliv-
peHHsi M oOxBaTa KOJIMYeCTBA CTPaH U CIHWCKA CAaHKUUOHHBIX TOBApOB:
BO HcnoJsiHeHUe Yka3sa [Ipe3ugenTta Poccuiickont @enepanuu ot 6 aBrycra 2014 r.
Ne 560 «O nprMeHeHHUM OTAEJbHBbIX CHelHaJbHbIX 3KOHOMUYECKUX Mep B LieJifx
ob6ecrieyeHus1 6e3omnacHocTu Poccuiickoit @enepanuu» [5] [locraHoBieHueM Ilpa-
BUTeJIbCTBa Poccuiickont Penepanuu ot 7 aBrycra 2014 r. Ne 778 «O Mepax no pea-
Ji3anuu yka3os [IpesusienTa Poccuiickoit @efepanuu ot 6 aBrycra 2014 r. Ne 560,
oT 24 vtoHs 2015 . N2 320 u ot 29 utoHs 2016 . N2 305» [6] B OTBET Ha BBe/IeHHbIE
B OTHOLIEeHUU Poccuu caHKIMM ObL HaJIOXKeH 3anpeT Ha BBo3 B Poccuiickyto Pefe-
palyi0 OMNpeJe/IeHHOTO IMepevyHsl CeJbCKOXO3SWCTBEHHOU NPOAYKIMH, ChIpPbS
Y IPO/I0BOJILCTBHS, BK/IIOYAKILHAX MSCO KPYIIHOI'O POraToro CKOTa, CBUHUHY, MSICO
Y NUIIEBbIE CYOMPOAYKTHI JIOMalllHEW MITUIbI, PbIOY, MOJIOKO U MOJIOYHYIO IPOAYK-
1[I0, PSAZI OBOILleH, GPYKTOB U OPEXOB, CTPAHOM MPOUCXOXKIEHHUSI KOTOPBIX SBJSAIOT-
csa CHIA, ctpansl EBponeiickoro Coro3sa, Kanaza, ABctpanus u Hopserus, cpokom Ha
OJIVH TO[.

B HacTosiniee BpeMs cJjelyeT OCTAHOBHUTBCA Ha [BYX MOTeHIUaJbHbIX
yrpo3ax pOCCUMCKOMY CeJIbCKOMY X03IMCTBY, KOTOpble pa3pyLIalOT CBA3b MEXAY
CeJIbCKOXO3IMICTBEHHbIMU TOBAapONPOU3BOAUTENSAMU U MOTPEOUTENSIMU CeJlb-
CKOXO35IMCTBEHHOUW MPOJAYKIIMU: BO-NI€PBBIX, arpONpPOA0BOJIbLCTBEHHAsA MOHOIIO-
JIUS1, BO-BTOPBIX, IPOAYKTOBas 3KCIAaHCUS.
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ArponpoaoBOJIbCTBEHHAs: MOHOIOJIUS BbICTYyIIaeT OCHOBHOW YIPO30H pOC-
CUUCKOTO CeJIbCKOT0 X0349MCTBa, OHAa BO3HUKJIA B CUJIy M30paHHOU B 90-e roJibl B
Poccun Mozenu npuBaTHU3allMM CeJbCKOTO XO3AKWCTBA, MOCKOJIBKY IepepabaTbiBa-
roire MoHOCTU BO BpeMeHa CCCP cTtpousivch M3 pacyeToB NMPOU3BOLCTBEHHBIX
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BO3MOXXHOCTEN CYO'BEKTOB CEJIbCKOTO XO03SIMCTBa B KaXK[OM paloHe, 4YTO [
NJIAHOBOW 3KOHOMHUKHM MpP06JeM He BbI3bIBAJIO, PABHO KaK 3TO 0OCTOATENbCTBO
He BbI3bIBaeT MpobsieM B coceHel Pecnybiuke Benapychk, rie KpynHbie nepe-
pabaThiBawLiMe LeHTPbl NpUHaZJIexKaT rocygapctBy. Ho c MomeHTa nepexoza B
YacTHbIe PYKH, KaK 3TO uMeeT MecTo B Poccuiickoit @esnepanuu, nepepabaThbl-
Bawl¥e OpraHU3allMy CTaJIU JIOKAaJbHbIMU MOHOIIOJIUCTAMH, a B JaJ/ibHeHIlIeM
Ha MX OCHOBe ObLJIU CO3J|JaHbl arpoNpo0BOJIbCTBEHHbIE KOPMOPAIUH, KOTOPbIE
IIOJIHOCTBIO 3aXBaTUJIU arpolpoJ0BOJIbCTBEHHbIE PbIHKH, B YaCTHOCTU MOCKOB-
CKHe, yCTaHaBJIMBas 1|eHbl, yTHeTaK e CeJbCKOX03AUCTBEHHOE IPOU3BOCTBO
Y Hapyllas eCTeCTBEHHbIN 3aKOH CIIpoca U NpeJIoKeHHUs.

CnpaBeIJIMBOCTH pajivu, HEOO6XOJUMO CKa3aThb, YTO MPU OTCYTCTBUU BHELI-
HUX IOTOKOB NPO/IOBOJIbCTBHS, arpoNpo/0BOJIbCTBEHHbIE KOPIIOPAL UMY He OblIX
O6bl 3aMHTEPECOBAHbl B YHUUTOXKEHUU POCCUMCKUX CEJTbCKOXO03SIUCTBEHHBIX TO-
BapoNpOU3BOAMTEJIeH, TOCKOJBbKY UMEHHO 3a CYeT HHUX OHU CyL|eCTBYIOT, 3TO
06CTOSITEILCTBO B HACTOsIIIlee BpeMS BJIMsIET HA MO’beM CeJIbCKOX03MCTBEHHO-
ro npousBoJAcTBa B Poccuu.

Ho kapTuHa MeHsieTCd B Xy/ALIYK CTOPOHY MO/, BJWSIHUEM MPOJOBOJIb-
CTBEHHOM 3KCIMIAHCUU CeJIbCKOX03SMCTBEHHOW MPOAYKI UM HU3-3a pybexa, Ha KO-
TOpbIe, KaK Ha OoJiee JiellieBoe 3apyOeKHOe Chipbe, MepeCcTPanuBalOTCS arponpo-
JIOBOJIbCTBEHHbIE KOPIIOpPALUY, TeEM CaMbIM, YHUUYTOXas POCCUUCKOrO CeJIbCKO-
X03IUCTBEHHOTO TOBAPOMPOU3BOJUTEIA.

C 5TUX MO3ULIMM OTpaHUYEHUS HA BBO3 3allalTHOU CeJIbCKOX03AWCTBEHHON
NPOJAYKIMU SIBJISIETCS BpeMeHHbIM (aKTOpPOM MOJbeMA POCCUUCKOTO CEJTbCKOTO
X03§1lCTBa U 0becrneyeHUs1 MPOJOBOJIbLCTBEHHOW 6€30MaCHOCTH, OCKOJIbKY, BO-
NepBbIX, JAaHHbIE TOTOKU MOCTENEHHO MEHSITCS Ha NPO/JOBOJIbCTBUE, IOCTYyNa-
emoe u3 ctpad bPUKC, Bo-BTOpHBIX, CO BpeMeHeM, YKa3aHHble Mepbl OYAYT OTMe-
HEHbI U CHOBA MOTOKH NPOA0BOJILCTBUA XJIBIHYT U3 CTpaH 3anagHou EBpomnsl, B-
TpeTbUX, YKa3aHHbIe Mepbl MOJHOCTbIO NpoTUBOpedaT npasuyaaM BTO, yieHoM
KOTOpO# sBJssieTcss Poccusi, 4TO 4peBaTo Cy/leOHBIMU CIIOPAMH W OTPOMHBIMU
NOTePSAMHU JJI1 pOCCUMCKOro rocyzapcraa. [Ipu sToM, Kak nmokasajia UCTOpHUS NPU-
BaTU3alMOHHBIX NponeccoB B Poccun (2001-2005 rr.), Asg TOro, 4YTOObl YHUYTO-
)KUTb PAa3BUTOE CeJIbCKOE XO3AWCTBO, JOCTATOYHO BCero 3-4 roja 3KCIaHCUU Mpo-
JIOBOJIbCTBUSI U POCCHUUCKUU CEJbCKOXO3SIMCTBEHHBIM TOBAapONPOU3BOAUTEbL He
BbIZIEPXKUT KOHKYPEHI[UH 10 00'beKTUBHBIM 3KOHOMHUYECKHUM NMPUYHNHAM.

[IpobsieMa ycyry6JisieTcsl «IOJKOHTPOJbHOCTbIO 3HAYUTEJbHOW 4YacTH
KpYNHENIINX NPOU3BOAUTENEN CEJNbXO3NPOAYKIMU U NPOJOBOJIbCTBUSI HHO-
CTPaHHBIM WPUAUYECKUM JHLaM. Tak, B 5 u3 10 kpynHeHUIKMX NpOU3BOUTEEN
CeJIbX03MPOAYKIIMM B YMCJIO0 COOCTBEHHUKOB MPSIMO WJIU 4Yepe3 psji pUauye-
CKUX JIWI] BXOJSIT KOMIIAaHWH, 3apeTMCTPUPOBaHHbIe 32 py6eKoM (MaKeThbl aKIUH
oT 36 10 99%). B 5 kpynHelmux npousBoauTesel caxapa (061yil 06’beM Mpo-
M3BO/CTBA — 60siee 60% OT NPOMU3BOACTBA B CTpaHe) KOHTPOJIbHBIMU MaKeTaMHU
BJIJIEIOT KOMIIAHMH, 3aperUCTPUPOBaHHbBIE 3a pybexxom» [7].

Kak pesysabTaT «KoOOIepayuu» arponpoioBOJbCTBEHHOM MOHOIOJIHUHU
Y BHELIHEN NPOA0BOJIbCTBEHHOW 3KCMAHCUHU CJIOXKUJIOCh TPH CXEMBbI JleSITebHO-
CTH arponpo/i0BOJIbCTBEHHBIX PIHKOB B POCCUMCKUX Mara3uHax:
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Bo-nepBbIX, B MOCKOBCKHUX CyllepMapKeTax CJOXKHUJIACh CUCTEMA MPOXO/IHbIX
IUIAT 3a JOCTYI K MpUJIaBKaM: JJIsl IPOJaKy MOMU/I0P, BeIpaliiBaeMbIX B Poccuu -
300 TeIcaY eBpo, KoJs16ackl — 0T 200 1o 300 ThicAY AostapoB, GpyKThl — 300 ThICAY
€BpO U T.II, — U 3TO [IPX TOM, UTO Mara3uHbl He TApaHTUPYIOT peajn3aluio NpoayK-
I[1H, 2 TOJIbKO JIOIMYCKAIOT Ha CBOM MTPUJIaBKU OTEYeCTBEHHbBIX arpapueB. OueBUHO,
4TO TaKHe IleHbl HeJOCTYIHbI POCCUICKUM CeJIbCKOXO3SMCTBEHHBIM TOBApOIPOU3-
BOJIMTEJISIM, B pe3y/IbTaTe Yero X MPOAYKLHs MOJHOCTbIO BbITECHEHA 3apyOex-
HBIMH [IOTOKaMHU MTPOJI0BOJIbCTBUSL.

Bo-BTOpBIX, IeMIUHT CO CTOPOHBI MHOCTPAHHBIX MPOU3BOJUTEEN Cellb-
CKOXO3SINCTBEHHOU NMPOAYKIMHU, 3aKyNaeTCsl WCKIYUTENbHO UMIIOPTHAs Mpo-
AYKLUS U POJAaeTcsl B IepBoe BpeMsl Ha I'PaHU ce6eCTOMMOCTH POCCHUMCKOro
IPOU3BOZCTBA, YTO MPHUBOJAUT K PAa30PEHUI0 POCCUICKOTIO TOBApONPOU3BOAUTE-
JIs1, @ BIIOCJIEICTBUM pacyMILaeTCs MoJie JiJ1si 6eCKOHKYPEHTHOU TOPTrOBJIM.

B-TpeThux, HHOCTpaHHbIE BJIAJIe/IbIbl KPYIHBIX CETEBbIX MAara3uHoOB, OT-
CTavBaloliMe aHTUPOCCUHCKUE «HALMOHA/JbHble» HWHTEpEechl, B YaCTHOCTU TY-
pelKue, 3aKyHnalT COOTBETCTBYIOIILYIO MPOAYKIUIO.

O4YeBH/IHO, UTO MOJOOHBIE «PBIHOYHbIE CAMOPETYJISTOPhI» He CIOCO6-
CTBYIOT MOZ'bEMY CeJIbCKOX035IMICTBEHHOT'O MPOU3BO/CTBA U HYKAAITCS B UMIIe-
paTHBHOM BMeIATEe/JbCTBE C LeJIbI0: BO-MEPBbIX, NPSIMOI0 AO0CTYIa CYO'bEKTOB
CeJIbCKOTr'0 XO3SIUCTBA K PO3HUYHBIM U ONTOBBIM PbIHKAaM, BO-BTOPBIX, UCKJIIOYe-
HUs (MUHMMH3aLWH ) KOJIMYeCTBa MOCPEHUKOB.

B  Poccuiickoii ®Pefepauuu  MbITAIUCh  CO3JATh  NPSMOM  JOCTYII
Ha «CeJIbCKOX035IUCTBEHHbIE PBIHKK» (B Y3KOM NMOHMMAaHHUM JJAHHOTO TEPMHHA), —
HO OTCYTCTBHE HEO6XOJUMOW KOOmepalyy MPUBEJO K TOMY, YTO OHU BCJIEJCTBUE
€CTECTBEHHBIX MPOLIECCOB PA3BUTHs MOHOIO/JIN3MA U3 PHIHOYHOW CpeJbl CTaIN He-
JOCTYIHBI JJIsl CeJbCKOXO3SMCTBEHHBIX TOBApPOINPOU3BOAUTENEH, MpPEXIe BCETO
MEJIKOTO U cpeZiHero ypoBHs. OHU JAl0T Pe3yJ/IbTaT TOJIBKO B CYYasX MPSMOW OMEKH
CO CTOPOHBI FOCYIAPCTBEHHBIX WX MYHHUIIUIIA/IBbHBIX OPTraHOB, UTO ObIBAET HE 4aCTO.
Heo6xoauMa cucteMa cOOTBETCTBYIOLLEHN OINEKH, 3aKpeIlJIEHHOW 3aKOHOJATEe/IbHO U
HPO3PavHOH /s TOCYJapCTBa U CAMUX CYO'bEKTOB CeJIbCKOT0 X035IUCTBA.

B 3TOM cMbIC/Ie TT0J1e3eH ONBIT GUPMEHHBIX Mara3uHoB (QUPMEHHBIX CEK-
I[U{, TOPrOBbIX JJOMOB W HHBIX MEXaHU3MOB MNpPEJCTABUTEJIbCTBA CYO'BEKTOB
ceJIbCKOTro x03s1iicTBa) B Pecny6sivke besapych [8], KoTopble urparoT Bce 60J1b-
IIYI0 POJib B IPOABIKEHUH GEJIOPYCCKOM MPOJYKLMH Ha PhIHKE: TOBAPONPOBO-
AsIas CeTh, BK/IYAIOLAs cefyac HeCKOJbKO AECATKOB MPSIMbIX MOCTABIUKOB
[9].

Ho eciiu nycTuTh GupMeHHble Mara3uHbl (IIPU UX BHEJAPEHUH B arpapHYIo
JEeWCTBUTENbHOCTh Poccuu) B cBOGOHOE PHIHOYHOE IMJIABAHUE, TO LEHHOCTH C
HUX Oy/ZleT He GOJIbIIe, YEM C CEJIbCKOX03sMCTBEHHBIX PIHKOB, ITOCKOJIbKY TJIaB-
HOe 3BeHO 3PQPEeKTUBHOCTH MMEHHO B HMMIIEPATUBHOCTH CXE€Mbl peajn3aluu
IPOAYKIUH, MO3BOJIAIOIEN HM36eXaTh MPENnsTCTBUH arponpo/0BOJIbCTBEHHBIX
MOHOIOJIMA TPH BBIXOJlEe CeJbCKOX03SMCTBEHHOTO TOBAapONPOU3BOAUTES
Ha PBIHOK U CMEKYJISITUBHBIX HAKPYTOK.
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YK 347.77:004.738.5
JA IIBITAHHA Ab TOPbITAPBIA/IbHBIX ABMEKABAHHAX ITPbI
JIIPH3IMHBIM BbIKAPBICTAHHI AB'EKTA ITIPAMBICJIOBAH YJIACHACIII
¥ CETIbI IHT3PHIT

Ka3snoyckas B.B.
Biyeb6cki 03apacayHul yHisecimam ima [LM. Mawspasa

Y niusH3iMHBIX AaraBopax ab MNpajacTayseHHI mpaBa BbIKapbICTAHHA
ab'ekTa nmpamMbIcJOoBal ysacHacui § ceTubl IHTIpHIT (Aasiel - IHTapHAT, CeTka),
M3Ta3ro/iHa y3raJiHillb 3Ha4HbIAd JJid 6aKoy yMoOBBbIL. Ha Hauy AyMKy, afiHbIM 3
TakKix 3'dyJjsdgenia yMoBa a0 T3pPBITOPbIi, HAa SKOM JalycCKaellla BbIKapbICTaHHE
ab'ekTa mpambICJ0BaM yJjacHacli. 3ro/lHa 3 3aKaHa/iayCTBaM SIHO He aJiHOCILA Ja
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KaT3arophli iCTOTHBIX YMOY, ajie iro aZicyTHACLb a60 HeJaK/a/iHae BbI3HAYIHHE ¥
TIKCLe JaraBopa MOTyIlb CIpaBaKaBallb y3HIKHEHHe CIP34Ki MaMixk 6akaMi.

3HayHad yBara y HOpbIAbIYHAW JiTapaTypbl Hajaenla JacjaelaBaHHIO
NbITaHHA a0 TIpBITOPHI, Ha ${KOW [JalycKaellla BbIKapbIlCTaHHe ab'eKTa
npambicaoBai ynaacHacui [3], [2, c¢. 116], [4, c. 128]. I'aTy yMOBY Ha3bIBalolib
TakcaMa «T3PbITapbIAJIbHbIMI abMeXaBaHHfIMi» BBbIKapbICTAHHA ab'eKTa
npambicioBa  ysacHacui  [1, c¢.  164]. JliusHsiliHas JaMoBa  MoOa
npajyriejxBalb, IITO NpaBa Ha BbIKApbICTaHHe ab'ekTa MNpajacTrayJsenia
(n3eiiHiyae) HA TIPBITOPBIi acCOOGHANM KpaiHbl, TPyMNbl KpaiH (p3ariény) abo yacTki
n3apxkaBbl [1, c. 164]. TapbiTapbisiibHbIS MeXbl J3€SIHHS MpaBaMoOITBaAY
JIIL3H3iATa MOTYIb CyNaJiallb 3 TIPbITOPbISAHN /I3€IHHS MAaT3HTA ab0 NacBeYaHHSA
Ha ab'eKT NpaMbIC/JOBald yJacHacli anbb0 Obllb 60JbII By3Kald 3a TI3TY
T3PbITOPHIIO.

3akaHajZiaycTBa ab ab'eKTax MpaMbICJA0BaM yJsacHacli, y aZjpO3HeHHE aj
3akoHa Pacny6siki Benapych apg 17 mas 2011 r. «A6 ayrapckiM npaBe i
CyMeXHbIX mpaBax» (fased — 3akoH ab ayTapckim npaBe) (apT. 45) [6], He
yTpbIMJIiBae araBOpKi Ha BbINaJlaK aJcyTHAcCLi ¥ ainaH3iiHal JaMoBe YMOBBI ab
TIPBITOPBI, Ha $fKOW JalycKaella BbIKapbIlCTaHHe ab'ekTa NpaMbICA0BaU
yJaacHacli. MarybiMa, raTa TJyMaubllllda TbIM, IWITO 3r0JHA 3 MPbIHIbINY
TIpbITAPBISIJIbBHACL  iHT3JIeKTyaJlbHAal yJlacHacli TMpaBaBas axoBa, sKasd
npajicraysenia ab'ekTaM npaMbIcJiOBall yJjacHacli ¥ KaHKP3THBIM [1351p>KaBe,
abMspKoyBaelllja MexkaMi raTaul A3sip»kaBbl [5, ¢. 698]. JlakiagHel 6y/13e cKa3alb
- MeXaMi JI3essHHs MaT3HTa abo nacBeJ4YaHHs, BblJaji3eHara ¥ JadyblHEHHi Aa
ab'ekTa mpaMbIC/J0BaM yJacHacly, AKiMi MOTryllb axoIllJliBalilla TAPbITOPbIi aJHOMU
ab0 HeKaJIbKixX KpaiH (HamphblkJazj, eypa3iicki abo eypaneicki naTaHThI).

MspkyeMm, WITO KaJi y JIL3H3IMHBIM JlaraBopbl ajCyTHiyae yMoBa Mpa
TOPBITOPBIIO, HAa $SKOW JlalyCKaellla BbIKApbICTAHHE ab'eKTa MpaMbICJI0Bal
yJacHacIi, TO MarybIMblsl /IBA BapbIIHTbI BbI3HAUIHHSA I3TAll TIPBITOPHI. [lepuib
BapBISHT -MpPbIMsAHEHHE aHaJIorii 3aKkoHa. 3roZjHa 3 myHKTaM 3 apThikyJa 45 3akoHa
ab ayTapckiM mpaBe «Ipbl aACyTHACI § ayTapCKiM AaraBopbl YMOBBI a0 TIPBITOPHII,
Ha SIKOW JamycKaelllla BbIKapbICTAHHE TBOpA, [I3esIHHE JaraBopa abMspKoyBaela
TapblTOpbIil  Pacny6usiki Benapycb» [6]. /[lpyri BapbIsHT - abMeXaBaHHeE
TIPBITOPBI, HA SKOW JamycKaelnlla BbIKapbICTaHHE ab6'eKTa MNpaMbICIOBal
yJIacHaCI[i, TAPbITOPbISN A3€THHS BBIKJIIOYHBIX MPABOY, AKis BbIHIKAOIb 3 MATIHTA
ab0 macBeJYaHHS, BbIIa/I3€HBIX HA a6'€KT MPaMbICJI0Bal yaacHACII.

AcabaiByro cksajlaHaclib MoOXa BbIKJiKalb ¢apMmyJssiBaHHE yYMOBbl ab
T3PBITOPHII ¥ JMiLDH3IMHBIX AaraBopax ab MpajacTayyieHHi MpaBa BbIKapbICTaHHS
ab'ekTa mnpambIci0Bad yJsacHacui y IHTapHame. Ak ObLI0 CKasaHa, /J3esHHE
BBIKJIIOUHAra nMnpaBa Ha ab6'eKT mOpaMbIcjoBaid yJacHacli a6bmexaBaHa
TIPLITOPBISAN KpaiH, /13e A3eilHiYae axoyHbl JJaKyMeHT. Ajie y [HTIpHITy HsAMa
Mekay, NaZloOHbIX ThIM, fIKifl éclb y A3dpKaBbl. Y CyBsI3i 3 I'3ThIM JaKJajHae
BbI3HAY3HHE Y JlaMOBe TA3PbITAPbISJIbHBIX paMaK BbIKapbICTAHHS ab'eKTa
NpaMbICJI0BaM yJIaCHACLi MOXa albIHYI|Lla HANPOCTAMN 3a4a4au.

Pasrsiesi3iM y skacii npbik/aaay TaBapHbl 3HAK K ab'eKT MpaMbIC/0Bal
yJlacHacli, sKi HaWO6oJibll BbIKapbicToyBaenia y CeTubl. fKiM 4YblHaM y
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JIilIPH3iHAl JlaMOBe MoOXa Oblllb araBopaHa yMoBa ab TIPBLITOPHII
BbIKapbICTaHHA V¥ [HTIpH31e raTara cpoJiKa iHAbIBiAyasti3anbli?

Kani aba3zHauysHHe 3aparicTpaBaHa § sIKaclji TaBapHara 3Haka TOJIbKi ¥
Pacny6usinbl Benapych, mpaBaBodl axoBail €H Oy/3e KapbICTallla TOJIbKI Ha
TapbiTOpbli  Pacny6uiki bBesnapych. 3Haublb, 1 y JinaH3iiiHaiW JaMoBe
BbIKapbICTAHHE TaBapHara 3Haka Heabxo/JHa OyJ3e abMexaBallb T3PbITOPBIAX
Pacny6uiki Besnapych. BijaBouHa, mTo § TakiM BbINaAKy Jil3H3iATY Oyn3e
npaZactayjieHa Mar4ybiMacllb BBIKApbICTOYBAlLlb TaBapHbl 3HAK Ha CauTaX, AKid
yBaxoA351b Y HallbIAHAJIbHBI CETMEHT CeTKi [HT3pHIT.

3roagHa 3 3ayBarau Ja mnaanyHkra 1.2 nyHkra 1 Ykasa I[lpasigsHra
Pacny6.iki Benapych ag 1 arotara 2010 r. N2 60 «A6 Mepax na yjackaHaJeHHi
BbIKapbICTAHHSl HallblsHaJIbHAra cerMeHTa ceTKi [HTapHIT» (masen - Yka3s Ne
60)) «maj HalbIAHAJIBbHBIM CeTMEHTaM CeTKi [HTIpHIT pasyMeenia CyKynHaclb
iHbapMalbIHHBIX CeTaK, CICTAM i pacypcay, sKisd Malolb NaJKJ/JI4YIHHE Ja CeTKi
[HT9pHAT, pasMellyaHbIX HaA TIpbITOpbli Pacny6usiki Benapych i (a60)
BBIKAapbICTOYBAWILb iepapxiyHbil IMEHBI HallblIHAJIbHAara cerMeHTa CeTKi
IHTapH3aT» [7]. /laMeHHBbIMI iMéHaMi HalbIsIHAJIbHAara cerMeHTa CeTKi IHT3pHAT y
ysmnepallHi 4yac 3'ayidamwonua iMEHbI JaMeHHbIX 30H «.by» i «.6en» (I/1. 3ayBary Aa
NyHKTy 2 3arasy AmnepaTblyHa-aHaJjiTbluHara U3HTpa npbl [IpasigsHne
Pacny6uiki Besapyce ag 18 uspBens 2010 r. N2 47 «A6 HeKaTOpPbIX NbITAHHAX
parictpanbli  JaMeHHbIX IMEHAy y IpacTopbl iepapxiyHbIX IMEHay
HalblIHaJIbHAra cerMeHTa ceTKi [HTapHAT» (fanent - 3arag)) [8].

Y «cyBaA3i 3 raThiM Yy3Hikae nbITaHHe: LlTo pabins yaaganbHiKy
BBIKJIIOYHAra IpaBa, KaJii BBbICBeTJILa, IITO JILBH3IAT BbIKapbICTOYBae
TaBapHbl 3HAK He Yy HalbIdHAJbHBIM CerMeHLle CeTKi, a, Ja NpbIKIaAy, y
PYCKaMOVHBIX JJaMEeHHbIX 30HaX «.I'u» Li «.su»? Kasii BbIK/IIOUHae npaBa Ha ab'eKT
NpaMbICJI0BaK yJacHaCLi He axoyBaellia y KpaiHe, AKOM HaJIexKbllb a/illaBeiHas
JlaMeHHasl 30Ha, abapaHillb SIro ¥ raTai 3sip>kaBe 0y/3e HeMardybiMa.

Ani3HaubIM ycé K, ITo § 6esapycKiM 3akaHaJlaycTBe €clib naTpabaBaHHE,
sKOe a3BaJisie y M3VHBIM CIHCE «IPbIBA3allb» Cy0' eKTay, sKis aXKbIULUAYAAILb y
Pacny6sinbl Besnapych kamepubliiHyH0 A3eilHacub 3 Janamorail [HTapHaTy, Ja
HallbISIHAJIbHAW JlaMeHHau 30HbI. Tak, nyHkTaM 2 Ykasa Ne 60 npaayrJieixaHa,
mto « 3 1 ninens 2010 r. A3elHacib Na pasisaiibli TaBapay, BblIkaHaHHIO paboT,
aKka3aHHi Macjayr Ha TapbiToOpbli Pacny6siki Besmapych 3 BbIKapblCTaHHEM
iHpapMaLbIHBIX ceTak, CiCTaM i pacypcay, sKis Marolb MaJK/IOY3HHE A CeTKi
[HTOpHIT, MaBiHHA aXbINUAYAdLLA OPbIABIYHBIMI acobami, ix ¢imisaami i
npajZicTayHilTBaMi, CTBOpaHbIMi y ajnaBejHaclli 3 3akaHaZaycTBaM Pacny6Jiki
Benapych, 3 Mecuna3HaxofkaHHeM y Pacny6uinbl Benapych, a Takcama
iHABIBilya/IbHBIMI  NIpaZlpbIMaJbHiKaMi, 3aparicTpaBaHbiMi Yy Pacny6uiinbl
Benapych [ .. |, 3 BblkapbicTaHHEM iHpapMalbIHHBIX CeTaK, CiCTaM i pacypcay
HallblgHa/JIbHAara cerMeHTa CeTKi [HT3pH3T, pasMelIYyaHbIX Ha TAPBLITOPLII
Pacny6.iki Besiapych i 3aparicTpaBaHbIX Ba yCTaHOYJIEHBIM Mapaaky» [7].

[HIBIMI c0BaMi, KaMeplbliiHae BbIKapbICTaHHE ab'eKTay NpaMbICI0Bau
yJaacHacui pasigsHTtaMmi Pacny6usiki Besnapyck y cdepbl paanisanmbii TaBapay,
BbIKaHAaHHA paboT, aka3aHHA Mac/ayT NaBiHHA aXXbILLAYAALA V HallbIAHAJIbHBIM
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cerMeHIe ceTKi IHTIpHAT. [lapylisaHHe raTall HOPMbI LATHe MNPBILATCHEHHE [a
IOpBbIAbIYHAM aJiKa3Hacui, NpajyriejXaHad 3aKaHaZayybIMi akTaMi. Akpamsa
Taro, Npbl BbISyJIEHHI opraHaMi, nepaJsidyanbiMi y yactubl 1 nyHkta 11 Ykasa Ne
60, BbllI3MNAaKa3aHara mnatpabaBaHHs, T3Tbld OpraHbl BbIHOCALL Ba
yCTaHOVJIEeHbIM  MapajKy  OpPbIJbIYHBIM  acobaM 1  iHABIBilyaJibHbIM
npajanpbiMajibHiKaM, sKi Janycuii Takisg MNapylWaHHi, npajnicaHHi ab
JIKBiaUpbli BbIAYJIEHbIX NMAPYLIIHHAY 3 yKa3aHHeM T3pPMiHy, Ha Npaldary skKora
sIHbI NTAaBiHHBI OBILb JIiKBi/laBaHbI [7].

[Ipbl BbIAYJIEHHI IPyObIX a60 MayTOPHBIX MAPYUISHHAY HA MpaLATy Haciyi
Mecsllay TMacjasd BbIHSICEHHSI TMpajnicaHHd a6 JiiKBiJalbli  BbISAYyJ€HbIX
NapylIdHHAY  aka3aHHe  iHT3pHAT-MacJAyr  IopblJblyHAW  acobe  abo
IHZBIBilyaJibHaMy NpaAlpbIMaJIbHIKYy, AKi Aanycuiy Takis NapyLIsHHI, MOXa
ObIlb MpPbINbIHEHA MACTAYUIYbIKOM IHTIPHIT-NACAYT, SIKis aka3Bawollb MY TaKis
nacJyri, na naTpabaBaHHi opraHay, yka3aHbIX y 4acCTIbl epliai raTara nyHkra [7].

[TafBOA3AYBI BBIHIK, a/]3HA4YbIM, LITO V JILI3H3IMHBIX JAaraBopax, y paMmKax
SKIiX npajiacTayJsienia npaBa BbIKapblCTaHHSA ab'eKTa NpaMbICJI0Bal yaacHacli y
[HTapH31lE, YMOBa ab TIPBHITOPbII BbIKAPbICTAHHS HeabXo/HA MpajyrJeKBallb
AK MIHIMYM Ia JABYX NpbIYbIHAxX: nd-nepwae, TaMy ILUTO I3Ta yMOBa BbIpa3Ha
aKpac/iBae MeXbl IPaBaMOLTBBI JIILPH3IATA; a na-opyzoe, npaayriexaHas y
JIiIPH3iMHAaM JaMoBe yMoBa ab TIpBITOPbII IpaBaMepHara BbIKapbICTaHHSA
ab'eKkTa MpaMbICJ0Bal yaacHacli ¥ ceTubl [HTOpHAT MagManoyBaenla g3essHHEM
HopMay Ykaza N°¢ 60, pasrsemkaHbIX BbIIIAW. ['9Ta CayXbilb AaJaTKOBaMr
rapaHTbIsIH BbIKaHaHHSA 6aKaMi YMOY JaMOBBI i iHTapacay JilaH3igTa.
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YK 347.676.1
O ITPABOBOM IT1OJIOKEHUU UCITIOJIHUTEJIA 3ABEILLIAHH A,
AYIWEIIPUKA3YUKA
Hukonauues /[.H.

Bumeb6ckuli 2ocydapcmeeHHblll yHusepcumem umeHu I[1L.M. Mawepoga

'paxxpanckuit kojekc Pecnybsivku benapych (nanee-I'K) peryaupyet couu-
aJIbHO-3KOHOMHYECKOE MOBeJleHHe YIOJIHOMOYEHHOro (ynpaBOMOYEHHOIO) JIMIA
CIOCOGHOT0 NPUHMMATh IOPUANYECKU 3HAUUMbIe PellleHUs B M0JIb3Y JIML 3auHTepe-
COBAaHHBbIX B COXpaHEHWM U MPUYMHOXeHWUU HacseacTBa (cT. 1053, 1068 I'K), npea-
CTaBJIA1 BO3MOXKHOCTb HCIIOJIHUTEJII0 3aBelllaHud, AyllelPUKa34uKy, JOBEPUTE/b-
HOMY VIIPaBJAKIIEMY CaMOCTOAATEJBHOCTb B NPUHATHU HOPUAUYECKH 3HAYUMBIX
pelleHu OTHOCUTE/IbHO MTPaB M 006513aHHOCTEN Hac/le104aTelsl.

B 3TOM KOHTEKCTe BaKHOe 3Ha4eHHe MPUOOpeTaeT OTBET HA BONPOC O TOM,
HACKOJIbKO IpefyCMOTpPeHHble HAallMOHAJIbHBIM 3aKOHOJATEJIbCTBOM IpaBUJIa M03-
BOJISIIOT 00eCreYuTh UHTepPeC HaCJeJHUKOB JIp. JIML, OTBevyasl HeJlJaJIeKUM IepClieK-
TUBaM. Y>Ke CerofiHsl B COOCTBEHHOCTH TpaXkJaH MOMHUMO HPOCTbIX OO'BEKTOB He-
JIBU’KUMOCTHU M LIEHHBIX 0O0'bEKTOB JABMXXUMOr0 UMYLIECTBA HAXOASATCS []0JIH, aKLIUK
B X03IMCTBEHHBIX 00IIeCTBaX, He TOBOPS Y>Ke 0 CO3/IaHHbIX UMY OpPraHU3alUsax. Tak,
no AaHHbIM MuHuUcTepcTBa toctuuuu Pecnyonuku benapych, 3a ceMb MecsileB
2018 r. B Hallley cTpaHe OBLIO 3aperUCTPUPOBAHO 27482 cybbeKTa X03AMCTBOBAHUSA
v 20727 vuHAMBHyaJlbHbIX NpeAlNpPUHUMAaTeENel, pacTeT YUCI0 GU3NYECKUX JIUII,
OCYILeCTBJIAIOLMX HAKOIJIEHMe KalliTaJla B UHbIX POpMax — peMeCcJIeHHOM U Jpyroun
JesateabHoCcTU. CO3jJaHHOE UMYILIECTBO, IPUOOPETEHHbIE UMYILIECTBEHHbIE MTpaBa U
0043aHHOCTH, — 3TO MOTEHLIMA/IbHBIE 0O'BEKTHI HAC/IE/CTBA, Tpebyrolue npodeccu-
OHAJIbHOTO YIIpaBJIeHUs1 He TOJIbKO MPH >KU3HHU, HO U TOC/Ie CMepPTH UX HocuTesel. [Ipu
9TOM CIeL[aIM3all¥isi B BOITPOCAX OCYILECTBJIEHHs IPAB U UCIIOJHEHHsI 00513aHHOCTEH yrKe
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Ha COBPEMEHHOM 3Tarle M03BOJISIET MOPYYUTh UX peasiM3alyio CelruaabHO 00y4YeH-
HbIM JiMLlaM (npodeccMOHa/JbHBIM YYaCTHUKAaM pbIHKA LeHHBIX OyMar, ynpasJisito-
IIUM, aHTUKPU3UCHBIM YIIPABJISIOLIMM, MeJUaTOpPaM U Jp.).

B CBAA3U C 3TUM CTAHOBATCA aKTYaJIbHBIMU BOIIPOCHI HE TOJIbKO OXpaHBbI
yKa3aHHbIX 0O'bEKTOB, HO M YNpaBJIeHHWS1 UMU IOCJe CMEPTU COO6CTBeHHHUKA. [1o
3TOMY BOIIPOCY B YCJIOBHUSIX HOBOU pea/IbHOCTU COXpaHsAeT CBOe 3HayeHUe Bbl-
ckaszaHHas B. U. CepeOGpOBCKMM MBbICJIb O TOM, YTO HMCIIOJIHEHHE 3aBellaHUs SB-
JIIeTCS He NPOCTHIM /IeJIOM U TpebyeT 3aTpaThbl BpEMEHU U TPYyJa, a TaKXKe U3-
BECTHBIX HABbIKOB Y YMEHBSI.

B benapycy, Poccun U Apyrux rocyfapcrBax MOCTCOBETCKOTO MPOCTpaH-
CTBA CIeLya/ibHble pacHopsHKeHUs TpaKJaH Ha Caydad CMepTU B NpPAKTHUKe
BCTpEeYalTCA HedyacTo. Tak COrJIacHO JAaHHBIM besiopycckod HOTapua/lbHOM Ia-
jatbl 3a 2015-2018 rogbl KOJMYECTBO 3aKJOUYEHHBIX JOTOBOPOB JJOBEPUTEJIb-
HOTO yIpaBJieHUd HacJie[JCTBEHHbIM UMYILeCcTBOM cocTtaBuio 111, a ygocroBe-
PEHHbIX HOTAapUyCaMM 3aBelLlaHUN, B KOTOPBIX OblJ Ha3HA4Y€H MCIOJHHUTEJb 3a-
BellaHusA (Ayuienprkasyuk) 16 pacnopsikeHHW. ITO Ha Hall B3IJIsJ CBS3aHO C
TeM, YTO HAKOIJIEHUEe KalluTaJla IPOUCXOJUT, a BpeMs CMeHBbI NTOKOJIEHUH elle
He HacTynuJo. CyllecTByeT U ellje 0/lHa, He MeHe CylleCTBeHHas IpUYKHa, obec-
NeYUTb UHTEpeC COGCTBEHHHKA, KOTOPBIM CaM MpPeJ0CTaBUJI YII0JHOMOYEHHOMY
JIN60 yNpaBOMOYEHHOMY JIMIy CBOOOJY YCMOTPEHHS B CBOUX Jiesiax. B ogHOM
c/ay4ae, KOrja cBo60/Jja yCMOTPEHUS KaK IPUHIUI peajnu3yeTcss COOCTBEHHUKOM,
B /IpyrOM YIOJTHOMOYEHHBIM (YIIPaBOMOUYEHHBIM ) JIMLLOM 0€3 JOKHOTO KPULHU-
4eCKOro obecneyeHusl.

llesb 3aKOoHOZATeJI — He TOJIbKO YperyJvMpoBaTh yXe CyUleCTBYHOLIAe
06111eCTBEHHbIE OTHOLIEHUS], HO U 0OPAaTUTh BHUMaHHE Ha Te sBJIEHUS, KOTOpbIe
Hen30eXXHO JO0J/DKHbl HAaCTYNMUTb B OOLECTBEHHOM pPa3BUTHUH, TAKUM 0Opasom
NpelyCMOTPEB COOTBETCTBYIOIIMH CYIECTBY OTHOUIEHUW TPABOBOM PEXKHUM.

CnenyeT OTMeTUTb, TOT GAKT, YTO HHCTUTYT JAylleNpHKa3HUYeCTBa
BCTpeYaeTCsd NPAaKTUYECKH BO BCEX COBPEMEHHbBIX 3aKOHOATeJIbCTBAX, HO JIMIIb
HEKOTOpble U3 HUX MO3BOJIAIOT AOCTATOYHO YETKO OINpenesJUThb NPaBOBOU pe-
)KMM, B KOTOPOM J€MCTBYeT UCIOJIHUTE b 3aBelllaHus, AyllenpuKa3yuk. Takas
OIlpeJleJIEHHOCTh IpefyCMOTpeHa HOpMaMU ['epMaHCKOro rpaXJaHCKoro yJo-
keHus (panee-I'TY), a Takxke ['paxkaHCcKUM KojaekcoM Poccuiickor ®enepanuu
(nanee 'K P®) (c yueToM u3aMeHeHHUU U JIONOJTHEHUN, BCTYNIUBIIUX B cUay 1 ceH-
T6pss 2018 r.). Tak corsacHo cT. 2218 ITY K oTHOlIEHUSAM C y4yacTHEM JAylie-
NpUKa3uMKa NPUMEHAI0TCA IpaBuJa o0 J0ropope nopyyenus, a Bm. 4 ct. 1135 T'K
P® 3akpenJieHO, YTO UCHOJHUATE b 3aBelllaHUA IPUPABHUBAETCA K CTATyCy [J0-
BEpUTEJIbHOTO ylpaBJswllero. Takon nojxoj B onpejejieHUU MPaBOBOTO CTa-
TyCca WCHOJIHWTeJIS 3aBellaHUs, AyllelpUuKa3yMKa COPUEeHTHUPOBaJ NpPaBONpH-
MEHUTEeJI Ha ONpeleIeHHOCTb peXXrnMa edTeJbHOCTH JIMLA B 4YY>KOM UHTepece,
YTO MO3BOJIIET KOHKPETU3HWPOBATH €ro NpaBa U 00513aHHOCTH, a CJ1eJl0BaTEbHO
NOBBICUTD CTEIeHb 00ecre4yeHrnsl HHTepeca JIUL, B 0J1b3y KOTOPbIX UCIIOJTHAETCH
3aBelllaHue.

[Ipu oLeHKe HOPM HaCJIeCTBEHHOTO MpaBa HEKOTOPBIX KOJEKCOB eBpOINeu-
CKUX FOCYZIapCTB U rOCyAapCTB MOCTCOBETCKOTO MPOCTPAHCTBA, Ha MpeAMeT CBO-
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60/1bl YCMOTpPEHUSI NPU UCIOJHEHUU MOpPYYeHUS UCNOJIHUTEJIEM 3aBellaHus, Y-
HIeNpPUKa3YMKoM, OOpallaloT Ha cebs1 BHHMaHHUe coJep:kaHhe (pOpMYyJHPOBOK
onpeJie/IIIIIUX ero AeMcTBUA. B oHOM cilydae OH «J0JKEH», B IPYTOM «00s13aH»
COBEPLIUTH ONpe/ie/IeHHbIe B 3aKOHE JlecTBUs. Ha ocHOBaHUHM [0/IKEeHCTBOBaHUA
B JIeAAITEJIbHOCTH HCIIOJIHUTEJIS 3aBellaHUs NMOCTPOeHbl HOPMbI HACJeICTBEHHOTO
3aKoHoAaTesibcTBa Pecnybsinku benapych (1. 2 ct. 1053 I'K), Pecny6sinku Kaszax-
ctaH (m. 2 ct. 1059 T'K), Poccuiickoun @enepanuu (m. 2 cr. 1135 I'K), Pecny6amku
TamxukucraH (n. 3 ct. 1164 I'K), Pecny6uku [Mosbwa (1. 1 ct. 988 I'K), ®panuys-
ckot Pecnyosiku (cT. 1031 I'K). UcnosnHeHue nopydeHus AyuieNpPUKA3uMKOM B
dopme o6s3aHHOCTH npegycMoTpeHo 'K PO (m. 2.1 cT. 1135), rpakJjJaHCKUMH KO-
Aekcamu Pecny6sivky Ykpauna (m. 1 ct. 1290); Pecniy6anku Mosapgosa (cT. 1480);
Pecny6snku TypkMmenucraH (cT. 1232). Haubosee comepxaTesibHO B 3TOM aclleKTe
[TY (ct. 2203, 2204, 2215, 2216).

BMmecTe ¢ TeM, B Hay4HOU JINTEpPAType CHpaBeAJMBO OTMe4YaeTCsl, YTO B
rpakJJaHCKOM 3aKOHO/IaTeJbCTBE CJIOKHO YETKO OMNpeAesUTb Kpyr 00si3aHHO-
CTeW yNnpaBJSOIEro, UX MOXXHO NpeJCTaBUTh KaK COBeplieHUWe B OTHOILIEHWUH
nepelaHHOr0 B yIpaBJieHUEe UMYILECTBA JOObIX PaKTUYECKUX U IOPUJIUYECKUX
eV CTBUH.

CienyeT nmpu3HaTh, YTO BO3MOXXHOCTHU MCIIOJIHUTEJA 3aBeLlaHUs, Aylie-
IpUKa3YMKa Ha MOMEHT OTKpPBITUS HaCJeJCTBAa ONpeJessloTCa UCX0Ad U3 YKa-
3aHHBIX 3aBellaTesleM B IOPYYEHUHN JeUCTBUH, a IPHU OTCYTCTBUU UX KOHKpPETH-
3al|MH, ero BO3MOXXKHOCTH B 006J1aCTH UCIIOJIHEHHA 3aBelllaHHUs BOCIOJIHAITCA 3a-
KOHOJaTeJIbCTBOM. [Ipu 3TOM 3aKpellJieHHble B 3aKOHOJaTeJIbCTBe NpaBa U 004-
3aHHOCTU WCIOJIHUTEJIS 3aBelllaHus, AyLIeNpPUKa3YuMKa B BHUJE IOJHOMOYHUU
(mpaBOMOYMI) yCUJIMBAIOT JIMIIb Mepbl NMPEBEHTUBHOTO XapaKTepa, TaK Kak
KJIaCCUYeCKOro 0643aTeIbCTBEHHOTO IPAaBOOTHOLIEHUS He BO3HUKAeT.

[IpyHMMaeMble WUCIIOJIHUTE/IEM 3aBelllaHus, AYLIeIPUKA3UYMKOM pelleHUsd
OTHOCUTEJIbHO HCIOJHEHUS 3aBeljaHUs, B OTJWYHUE OT TPAJULMOHHBIX GOpM
JleTeJIbHOCTH JIMLA B Yy>KOM MHTepece, peaJu3ylTCsd B OTCYTCTBHE COOCTBEH-
HUKa, CIOCOOHOr0 JjaBaTh YKa3aHUs O X0/ie UCIIOJIHEHUS NIOPYY€EeHHUH, YTO XapaK-
TEPHO, HaNpuMep, s pexxuMma AoroBopa nopydenus (ct.861 I'K); uau cyue-
CTByIOLIass HEOOXOAUMOCTb JIMIA, KOTOPOMY BBbIZAHO IOpyYeHHe, COIJIacOBBI-
BaTb CBOU [JIEMCTBUSA C TEMHM JIMLIAMH, B MHTEpece KOTOPBbIX OH JIeMCTBYeT, YTO
npeaycMoTpeHo s aoroBopa komuccuu (ct. 885 I'K). [Ipu atom nocienctsue
NPOABJIEHUS CAMOCTOATEJBbHOCTHU UCIIOJIHUTEJIA 3aBelaHKA B JieJlax HacleCTBa
MOTYT IPUBECTH K yTpaTe UMYILECTBA, IpaBa Ha Hero, BO3BHMKHOBEHHIO 0OpeMe-
HUTEJIbHBIX 0043aTe/IbCTB U T.II.

C/ielyeT COTJIACUTBCS C YTBEPXKJEHHEM, YTO MOpPyYeHHe OCHOBAHO Ha 3aBella-
HUY, HO BO3HUKAET B CHUJIy 3aKOHOJATEJNbCTBA U B 3TOM CMbICJ€e MpeJCTaBJsgeT
co060M 3aJI0’)KeHHble B 3aKOHOJATe/IbCTBE BO3MOXXHOCTH UCIIOJIHUTEJIS 3aBella-
HU9, AylleNpUKa34yMKa, LeJleBOe Ha3HauyeHUe KOTOPBIX ONpenessieTcs nopyye-
HUeM. Bbicka3aHHasi B IUTepaType MO3ULUS O TOM, UYTO 3aBellaTe/lbHOe pacrnops-
YKEHUE COJep>KUT HapsAy C MopyyeHHeM yKa3aHHUe Ha MOJHOMOYME, «He BIUChIBA-
eTCsI» B peaJibHyl0 CXeMy MUCIOJIHEHHUS, IOCKOJIbKY Ha MOMEHT BCTYIJIEHUS B CUJY
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Nopy4eHHUs MOJHOMOYHE HEBO3MOXHO MPeJOCTaBUTh, TaK KakK JIMLA, 00J1a/ak0-
11ero MoJHOMOYHMEM, Y>Ke HeT B KMBbIX. AKT HacJIeJHUKOB HeJb35l pacCMaTpH-
BaThb TaKXe KaK OJHO U3 yCJOBUKW BO3SHUKHOBEHHUS NOJHOMOYWH, BBUAY TOTO,
YTO TaKHe JIMLla Ha MOMEHT OTKPBITHUS Hac/JeACTBAa He 00J1a/jlal0T KaKUM-JIUO0
IpaBOM Ha HaCJIe/ICTBO, @ TAKXKE OHU MOTYT ObITh He eJUHCTBEHHbIMH, KTO UMe-
eT N0JIOXKUTEeJIbHBIU UJIM OTPULIATeIbHbIA UHTEpeC K HAaCJIeICTBY.

EfvHCTBEHHBIN CIOCO6 MOBJIMATH HA XOJ, UCNIOJIHEHUS (KaK UCKJIIOYeHHe) —
9TO TOT KpaWHUU CJIydaH, KOr/ia 3aKOHOAATE/IbCTBO JOMYCKAeT OTCTPaHEHHUE UCTIOJI-
HUTeJId 3aBelllaHus 10 3asiBJIEHHUI0 HAaCJleIHUKOB Ha OCHOBAHMUU pelleHus cyaa (4. 2
n. 1 ct. 1053 I'K), yBosiuTh Ayuienpukasduka (ct. 2227 I['TY)no Tpe6oBaHUIO Hacae-
HUKOB, B TOM 4McJie HacneAcTBeHHoro ¢onza (m. 2 ct. 1134 I'K P®). AnasornyHbin
NOPSAJIOK NPeyCMOTPEH U IPAXKAAHCKUMU KoZeKcaMu: YkpauHbl (cT. 1287), Kazax-
craHa (ct. 1059), [Toabuu (ct. 990), MoagoBs! (cT. 1484) v fip.

[IpoBoAs aHa/IM3 3aKOoHOAATeNbCcTBa Pecniy6iviku benapych U pyrux roc-
yAApCTB Ha MpeAMeT KOHKpPEeTH3alUU CBOOO/bl YCMOTPEHUS NMPHU HUCHOJHEHUU
NOpy4YeHHUs AyLIeNpUKA3YMKOM, MOXXHO BBIJIEJIUTh JIBA NOJX0/a B peryJupoBa-
HUH JJAaHHOT'0 BOIpOCa.

B nepBoM cisiydae 4yepe3 3aKpellJIeHHble B 3aKOHO/IaTe/JbCTBEe MpaBa U 005-
3aHHOCTH MCIOJIHUTEJISl 3aBellaHus, AyllenprUKa3ihKa MPOUCXOAUT KOHKpeTU3a-
LU ero BO3MOXKHOCTEM, TEM CaMbIM CO3JaeTCA ONpe/leJIeHHOCTb B Ha3HAaYeHUU
noJIHoMo4uu. Takou MoJxo  CBA3aH C yKa3aHWEM Ha ollpe/ieJieHHble 1eHMCTBUS, KO-
TOpble BIIPaBe UM 00513aH COBEPILATh UCIIOJIHUTE/Ib 3aBeLaHUs, JyLIeNPUKA3UUK.
Haunbonee cogepxxaTtesnbHO 3TO npezcTaBieHo B [TY. U3MeHeHMsIMH, BHECEHHBIMU
B 'K PO, nporsBeseHa KOHKPETU3UPOBAH psi/j, MOJHOMOYUK UCIOJIHUTES 3aBe-
IIaHUA, AyllelNpuKa3dvuKa B OTJeJIbHbIX 00JIaCTSIX MCNOJHEHUs1 3aBelljaHus. B
YaCTHOCTH, M. 2 cT. 1135 jomnosiHeH 1. 2.1, KOTOPBIX COJIEP>KUT YCJI0OBUE O IIpaBe 3a-
BelaTesis NpeAyCMOTPETh B 3aBeLAHUM JEWCTBUA KOTOpble UCIOJIHUTEJb 3aBe-
1IaHKA 06513aH COBEpIIATh U OT COBEpLIEHUS1 KOTOPbIX OH 00513aH BO3/EpP>KaThCsl.
Tak, 3aBeuaTesib BlipaBe 00513aTh UCIOJHUTEJIS 3aBeLLlaHMs [0J10COBAaTh Ha cObOpa-
HUAX KOPIOPATHMBHBIX IOPUANYECKHUX JIUL UJIU KOJIJIErMa/IbHbIX OPraHOB yIpaBJie-
HUS TaKUX IOPUJAYECKUX JIUL ONlpe/ieJIeHHbIM B 3aBelllaHUX 06pa3oM.

KocBeHHO HeKOTOpble pacrnopsiiuTe/bHble aKTbl UCIOJHUTEJIS 3aBellaHUus 1o
BOIpOCaM ylpaBJieHus1 HacaeAcTBoM obecniedenbl ['K Pecniy6simku [losibiua (cT. 988).

Jlpyroi nojxop, 3aKJK4YaeTcd B TOM, YTO 3aKOHOJATeJbCTBOM He KOH-
KpPeTU3UPYIOTCS NpaBa U 006513aHHOCTHU WCIOJHUTEA 3aBelllaHus, JylenpuKas-
4YMKa, a ONpeJessioTCA JULIb O0lHe HanpaBJIeHUs ero JeTeJbHOCTU. Takou
NO/ZX0/, 3aKpeIJieH 3aKOHOAaTeNbCTBOM Pecnybsivku benapych: B Lesisx ucnoJ-
HEHUS BOJIM HacJie[oaTe s UCIIOJHUTEb 3aBEeljaHus BIIpaBe OT CBOET0 UMEHU
BECTHU JieJs1a, CBI3aHHbIE C yIIpaBJeHWEeM HacJe[CTBOM U UCIIOJIHEHHWEM 3aBella-
HUS, B TOM 4HUCJIE B CyZie, IPYTUX rOCyAapCTBeHHbIX opraHax (m. 3 ct. 1053 I'K).
CX0XUHU pexuM MpefyCMOTPEH TPaKJAaHCKUMHU KoJeKkcaMu YKpauHbl (cT. 1290
['K), Kazaxcrana (ct.1090 TI'K), MoagoBsl (cT.1480 TI'K), TamxukucTaHa
(cT. 1164 I'K), Typkmenuctana (ct. 1232 I'K).

Pe3sroMupys u3/10KeHHOE, MOXKHO CAeJsaTh cjaeayrlve 3akardeHud. Oc-
HOBAaHHbIE Ha 3aBellaHUX U BO3HHUKIIME B CUJIy 3aKOHA NOJHOMOYHUSA OCyLIeCTB-
JIAIOTCA UCIOJIHUTEJIEM 3aBelllaHus, AyLIeNPUKa3YMKOM Ha yCJOBUAX CBOOO/bI
YCMOTpEeHUs1 TNOCPeACTBOM CJAeAYHUIMX COCO60B U pOopM UX peannsanuu. Bo-
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NePBbIX, 3TO NPAaBO UCIOJIHUTEJIA 3aBelllaHus, JylulelprUKa3iuKa Ha COBepIlIeHue
COOCTBEHHBIX [IEMCTBUUM U, BO-BTOPBIX, IPAaBO TpebOBaTh OT TpPeThbUX (006s13aH-
HbIX) JIMI COBepIIEHUS ONpeJesieHHbIX JelCcTBUM. [lepBoe peannsyeTcsa nyTeM
NPUHATHSA CAMOCTOSITEJIbHO UJIM Yepe3 HOTapuyca Mephl 10 OXpaHe HacJje/CTBa
Y yIpaBJIeHUI0O UM B MHTEepecax HacJeJHUKOB. BTopoe MoXeT ObITh CBSI3aHO C
TpebOBaHWEM OT HACJeJHUKOB IO 3aBelllaHWI0 HMCIOJIHEHHUS 3aBelaTeJIbHOTO
OTKa3a WJIM 3aBellaTeJIbHOrO BO3JIOKEHHUS, OT [OJ/DKHUKOB HacjefojaTess —
BBINOJIHEHUSI UMU CBOUX 00513aTE/IbCTB.

PaccMoTpeHHbIe IOAX0bl UMEIOT 001U HEJOCTAaTOK, KOTOPBIM MPOSIBISAETCS
B HEJJOCTaTOYHOM HOPMAaTHUBHOW 00OeCrneyeHHOCTH NpaB JIML, 3aMHTEPECOBAHHBIX B
COXpaHEHUHU U MPUYMHOXXEHUU HACJEe[CTBA B NEPUO/] AEATEJbHOCTH HUCIOJTHUTEJIS
3aBelllaHus. 3aKpelJieHHas 3aKOHO/IaTeJIbCTBOM JIJIs1 UCTIOJIHUTEIS 3aBelllaHus, [y-
HIenpUKa3yMKa CBOOOJIa YCMOTPEHHUS] OTHOCHUTEJBHO CAEJIOK C HacjeJCTBEHHBIM
MMYILeCTBOM, He obeclieyeHa OIpe/ieJIeHHOCTbIO NMPAaBOBOT0 peXUMa, 3aKpeIuIsio-
IIero BO3MOXKHOCTH JIeITeJIbHOCTH JIML, B Yy»KOM HHTepece. HesaBUcHMO OT TOrO,
OyZleT JId 3TO PEXUM IOPUAUYECKOTO JIMIIA, IOBEPUTEBLHOrO yIIpaBJeHus, opyye-
HU$, HENOoCJ/el0BaTe/IbHOCTb 3aKOHO/ATe s MposiBiaseTcs B ciaefyoueM. C oHON
CTOPOHBI, CBOO0/Ia YCMOTPEHUS B [IeATeJIbHOCTU TAaKOro JIMLA J0MycKaeTcs, a Gpop-
MYJIbl TaKOW CBO60/bI He mpeaycMoTpeHo. C Ipyrol CTOPOHbBI, OTCYTCTBUE B 3aKO-
HOJIaTe/IbCTBE Ha3BaHHOU GOpMyJibl He M03BOJIsIET MPU3HATD BHEIIIHE IPAaBOMEPHOE
HO COBepILEeHHOoe B ylepb UHTepecaM COOCTBEHHUKA MOBeJleHUe JiMlla HeleMCTBU-
TEJIbHBIM I10 MPUYHUHE OTCYTCTBUS 1|€JIOCTHOI'0 MEXaHM3Ma, COCTOSIIIET0 U3 HOPMBI,
KOTOpas yKasblBaeT Ha (aKT JeMCTBUSA JIULA B peXHMMe CBOOOJbI YCMOTPEHUS U
HOPMbI OXpPaHUTEIbHON HaPaBJIEHHOCTH.

Takoe 3ak/04YeHHEe OCHOBBIBAETCS Ha CAeYOLUX PpaKTax:

- [IPaBOBOE MOJIOKEHHWE UCIOJIHWTEJIs 3aBeljaHus, AyllelphKa3uiuKa B
06'beMe U COJep:KaHUU MPaB U 0013aHHOCTEN aHAJIOTUYHO CTATyCy JIMLA, Aeu-
CTBYIOLETO B YYy»KOM HHTepece, 06J1aZjal0llero BO3MOXKHOCTbIO IPUHUMATh pe-
LIeHUs CBOEU BOJIEH U IO CBOEMY YCMOTPEHUIO;

- cJ1labass HOpMaTHUBHAsA 06eClIeYeHHOCTD MPaB U 3alUIeHHOCTU UHTEepe-
ca Jivll, B M0JIb3y KOTOPbIX MPUHUMAET pellleHUsI UCMIOJHUTE/b 3aBelllaHus, Y-
HIeNpUKa3YHUK.

YK 349.233
MOHATHUE U CTPYKTYPA MATEPUAJILHOM
OTBETCTBEHHOCTHU PABOTHHUKA

IIpoybik B.H.
Bumeb6ckuli 2ocydapcmeaeHHblill yHugepcumem umeHu I[L.M. Mawepoga

OTBETCTBEHHOCTb WIPaeT Ba)KHYK pOJib B PEryJMpOBaHUN MOBEJEHUS
YYaCTHUKOB 00IlleCTBEHHbIX OTHOLIeHUHA. OHa MpUMeHsIeTCS M3-3a HapylLIeHUU
YCTAHOBJIEHHbIX MPAaBUJ MOBEJIEHUS U 3aKJIIYaeTCs B HACTYMJIEHUM [Jis1 HAapy-
HIMTeJied HebJ1aronpusTHBIX OC/AeACTBUM.
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Hay4Ho-TeopeTHyeckol OCHOBOW SBJSAKTCA HOPMAaTHBHbIE IPAaBOBbIE
HOPMBI, TPy/Zibl aBTOPOB, pacCMaTPUBAKIIUX BONIPOCH], KOTOpble KAacalTCsd U3y-
4YeHHs 3JIEMEHTOB COCTaBa JUCLUUIJIMHAPHOTO NPOCTyNKa. [I[py HanucaHuu cra-
ThU ObLJ1 UCMIOJIb30BAH METO/i CPAaBHUTEJIbHO-NIPABOBOro aHaiu3a. K crnenuasns-
HbIM MeTOJaM CJielyeT OTHECTH ($OpMaJibHO-IOPUJUYECKUA METOJ, MEeTOZbI
IIPaBOBOI'0 MO/IeIMPOBAHUS.

B TpynosoM kogekce Pecny6sinku besnapych nocBsiieHa Liesas rjiaBa Ma-
TEepUaJbHOW OTBETCTBEHHOCTHU pabOTHUKOB. Ho Ha 3akoHOAATe/JbHOM ypOBHE
He 3aKpeIlJIeHO IOHATUEe MaTepUaJbHOM OTBETCTBEHHOCTH.

PassinyHble yyeHble BbICKa3bIBAIOT CBOU TOYKU 3pEHUS, 110 IIOBOAY Olpe-
JleJIeHUs] MaTepUaJlbHOW OTBETCTBEHHOCTH.

Tak k npumepy, A.B. KosiocoBckuil cyuTaet, 4yTo: «MaTepuasbHasd OTBET-
CTBEHHOCTb CTOPOH TPYZO0BOTO J0TOBOpA — 0013aHHOCTb CYyO'b€KTOB TPYA0BOIO
NPaBOOTHOLIEHHUS COOJIIOJATh U UCMIOJHATH BO3JIOKEHHbIE HA HUX 00513aHHOCTH,
a B C/lyyae BUHOBHOIO HapylleHUs JAaHHbIX 00S3aHHOCTEW OJJHOM CTOPOHOU
TPYA0BOTO MPABOOTHOILEHUs], IPUYUHUBILIETO UMYILEeCTBEHHbIN yIlepb Apyrou
CTOpPOHE, 00513aHHOCTb BUHOBHOM CTOPOHbI BO3MECTUTH yliepb APYrord CTOpOHE
B [IpeJieJiaxX U Mopsi/iKe, yCTAaHOBJIEHHBIX 3aKOHOM» [3].

[lo muenuo M.O. BysiHOBo#: «MaTepuasibHass OTBETCTBEHHOCTb — BU/]
IOpU/INYECKON OTBETCTBEHHOCTH CTOPOH TPYZOBOTO JIOrOBOpa 3a ylepOb, npu-
YUHEHHBIA JIPYrol CTOpOHE BUHOBHBIMH NMPOTHUBONPABHBIMU JeHCTBUSIMU (WU
6e3nericTBreM)» [2]. Bosiee mIMpoKoe NOHATUE MaTEPUATIBHOM OTBETCTBEHHOCTH
otobpasusu K.H. I'ycoBa, 10.H. [loneTaeBa: «MaTepuasbHast OTBETCTBEHHOCTb —
3TO CaHKL M4, IpelyCMOTPeHHas JeUCTBYIOLUM TPYLOBbIM 3aKOHOAATEIbCTBOM,
npuMeHsieMasd K OJJHOU U3 CTOPOH TPYAOBOTO NPAaBOOTHOULIEHHUS C LieJIbI0 BO3-
MellleHUs UMYILECTBEHHOIO yliep06a 3a CYET Cpe/iCTB IpaBOHApyLIATes» [4].

B ctatbe 400 TpynoBoro koZiekca 3aKkpenJieHbl YCJIOBUA HAaCTYIJIEHUA Ma-
TepUaJIbHOM OTBETCTBEHHOCTU. [IpocsiexnBaeTc NPUHLUII NPE3YMILUU BU-
HOBHOCTU. MaTepuasbHasd OTBETCTBEHHOCTb KaK BHJ, IOPUAUYECKOM OTBET-
CTBEHHOCTHU BO3HHUKAET JIMIIb [IPU HAJIMYUHU psifila 00513aTeIbHbIX YCJA0OBUU IOPU-
JINYECKOW OTBETCTBEHHOCTH. K TaKUM yCJIOBUAM ABJISAIOTCA:

1) Hanuuwue yuep6a, IPUIYMHEHHOTO HAHUMATEJIIO [IPU UCIIOJIHEHUU TPY-
JIOBBIX 005I3aHHOCTEM;

2) NpPOTHBOMNPABHOCTb MOBeJieHUs (JledCTBUE WX 6e3eiCcTBUs) paboT-
HUKa

3) npsMas NpPUYMHHAsA CBSI3b MEXJYy MPOTUBONpPABHbIM [EWCTBUEM U
BO3HUKUIMM Yy HAaHUMaTeJid ylepooM;

4) BWHa pabOTHHKA B IPUYUHEHUH yliepba [1].

Hannuue yniep6a ojHO U3 I7IaBHBIX YCJI0BUSA HACTYIJIEHUS] MaTepUabHOU
OTBETCTBEHHOCTU. Tak MNOMHUMO HaJIMYUsI UMYLIECTBEHHOrO yillepba y 0JHOU U3
CTOPOH TPYZO0BOr0 JIOTOBOpPA, B JAEWCTBUSAX, NOBJIEKIIUX NOBpeXJeHUE UMYILle-
CTBa, JI0O/KHA ObITh MPOTHBOINPABHOCTb JEWCTBUS, UM Ke HA00OpOT Oe3/ei-
CTBUEM, Cy6'bEKTOB MPABOOTHOILIEHUH, KOTOpPble B CBOIO 04Yepe/ib, IPUHECO BpeJ,
MMYIleCTBYy pab0OTHHKA WJIU e paboToaTess. Tak Kak yuiepb MOXXeT NPOU30UTHU
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¥ 10 He 3aBUCALIUM OT BOJIM CTOPOH COOBITHMH, TAaKHe KaK 3eMJEeTpsSICEHHE, U
MHbIe JIeCTBYS KOTOPble HU O/1HA U3 CTOPOH He MOTJIa NpeJAoTBPaTUTh [2].

Eme ofHUM 006s13aTe/IbHbIM YCJIOBHEM HACTYIJIEHUS MaTepUabHON OT-
BETCTBEHHOCTH, SIBJISIETCS HaJIMYMEe NPUUYMHHOW CBSI3U MEXAY JesiHUEM U IO-
C/e[ICTBUEM, TO €CTh KaK /I0Ka3aTe/JbCTBO TOTO, YTO BpeJ HACTYMHJ UMEHHO OT
JleICTBUM KOHKPETHOM CTOPOHBI TPYZ0BOTO ZJ0r0OBOPA, a HE caMo I1o cebe.

CiefyromuM 06s13aTe/IbHBIM YCI0BUEM SIBJSIETCS HaJIM4YKe BUHBI, TO €CTh
COBepIlIEHHOEe M0 CBOeW moJie AeWcTBUe WM 6e3[elCcTBUe, /Il HapylLIEeHUs
yCTAHOBJIEHHBbIX NpaBWJ. BuHa B cBol0 o4yepeib MOXeT ObITh B JByX $popmax:
yMbICeJl U HEOCTOPOXKHOCTb. BuHa B ¢dopMe yMmbicia mpejnoJsaraeT Co3HaTe b-
HOe BOJIeBOE pelleHHe CYyO'beKTa TPY/OBBbIX OTHOLIEHWH Ha HapylleHWe yCTa-
HOBJIEHHBIX MPaBUJI OBeeHUsl. BuHa B popMe HEOCTOPOXKHOCTH MpeAIoJiaraer,
KOrJla JIUIO0 He MpPeJBUJUT MOCJeJCTBUUA CBOEro MPOTHBONPABHOTO AEHUCTBUSA
WM 6e3/1eCTBUSA, XOTS JOJIXKHO ObLJIO MPeBU/IETh, HO JIETKOMBICJIEHHO HaZleeT-
CSl UX IPeJIOTBPATHUTh.

B cBfI3U € 3TUM paccMOTPEB pasJInuHbIe MOAXO/bI K ONpe/ie/IeHUI0 JaHHO-
ro MOHSITUS, MO)KHO IPUHTH K HEKOMY BbIBOAY. B caMoM o61ieM Bue MaTepu-
aJibHasi OTBETCTBEHHOCTb CTOPOH TPY/IOBOTO J0TOBOpPa — 3TO 06SI3aHHOCTb O/I-
HOW CTOPOHBI TPYAOBOTO Z0OTOBOPA BO3MECTHUTD YIlep6, MPUINHEHHBIA UMYIIle-
CTBY JpyTrO¥l CTOPOHBI TPY/OBOT0 JJOr0OBOPA, HACTYMUBIUIMM B pe3y/bTaTe Heuc-
NOJIHEHUS], UJIM HeHaJleXallero UCIOoJHEeHUs CTOPOHOM 00653aHHOCTEN, BO3JIO-
»KeHHbIX Ha Hee JIpyrodl CTOPOHON BO3JIOXKEHHbIX Ha Hee TPYAOBbIX 0053aHHO-
cTel. [l HACTyIJIeHUs] MaTepUa/bHONM OTBETCTBEHHOCTH B TPYZOBOM IIpaBe
HeoO6X0MMO HaJIMYKMe TPY/JOBbIX OTHOIIEeHUN. O6S13aHHOCTD J0Ka3aTh HaJIMYHe
Y pa3Mep yuiepba JIexKUT Ha CTOPOHE KOTOPOU NPUYMHEH y11epo.
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YJIK [334.72:342.7:304.4](476)
COLMA/TLHOE NPEJNPUHUMATE/ILCTBO B CHCTEME COLIUAJILHO-
3KOHOMHYECKOH MOJINTUKHU: MUPOBO# ONBIT U MEPCIIEKTHUBBI
PA3BUTHA B PECIIYBJIMKE BEJIAPYCh

Canaxosa F0.111., I[Io3Hsik H.C.
Bumeb6ckuli 2ocydapcmaeHHblll yHusepcumem umeHu I[L.M. Mawepoga

OHMM U3 TJIaBHbIX HalpaBJIeHUH AesaTeJbHOCTH Pecnybsmku Benapych
ABJIAeTCA obeclneyeHWe peasiM3allMd TapaHTUPOBAHHBIX COLIMAJIbHBIX IMpaB
rpaxkjjaHaM. B JaHHOM KOHTeKCTe, collMa/ibHasgd HANpaBJE€HHOCTb — OCHOBHOE
ycJ10BYMe GOPMHUPOBAHUSA MOJUTUKHU FOCYAAPCTBa, B TOM YHCJIe SKOHOMHUYECKOH,
yto noATBepxaaeTcs 1 ct. Koncrutyuuu Pecnybsauku benapych [1]. [loaTBep-
»KJleHUe TaKOW HalpaBJIEHHOCTH B IEPBYIO OYepeib OATBePKJaeTcsA 00 beMaMU
Tex (UHAHCOBBIX PECYypCOB, KOTOpble HAMPABJAKTCS TOCYJAapCTBOM Ha COLH-
aJIbHYI0 NOJIMTUKY W COLMAaJIbHO-3HAUYMMble cepbl, TaKhe KakK 3/[paBOOXpaHe-
HUe, 06pa30oBaHUe U T.J. JKOHOMHKA CTPaHbl HEMOCPEACTBEHHO BJIUSIET HA pas-
BUTHE COLIMAJIbHbIX BEKTOPOB TOCyJlapCTBa. B ycioBUsAX 3aMe/lJieHHUS] TEMIIOB
5KOHOMMYECKOT'0 pPOCTa HabJII0JaeTcsl CHUXKEHHE pecypCcoB Ha MpOBeJieHUe aK-
TUBHBIX COLIMAJIbHBIX Mpeo6pa3oBaHuil. [l03TOMy BO3HHKaeT HeOOXOJUMOCTH
MOMCKa aJIbTEPHATUBHOIO M0O/X0/Ia K 06ecreyeH1I0 roCcyJapCTBEHHOM colMaib-
HOM NOJIMTHUKH.

UccnenoBaHHI0 KOHIUENIMU Pa3BUTHUS COLUAJIBHOIO MpeANpUHUMATEIbCTBA
MOCBSILIEHO 60JIbIIOe KOJMYECTBO HAYYHBIX TPY/laX KaK OTeYeCTBEHHbIX, TaK U 3a-
pyOexXHbIX aBTOpPOB. B paboTe mpoBeJieHO HCCAe0BAaHUE COJEpPKaHUSI KAaTEropuu
«ColMaJibHOE MpeNIPUHUMATEbCTBO» U BBISIBJIEHBI IIPAaBOBbIe OCHOBBI €ro QyHK-
[[MOHUpPOBaHUs. B mpoliecce uccaeoBaHus ObLIM HCIO0JIb30BaHbl 0OIeHAYYHbIE
MeTO/Ibl: aHAJIU3 U CUHTE3, MEeTO/l MOJIeIUPOBAHUSA U JID.

llesb viccnenoBaHUSA: C HAYUYHBIX MMO3UIIMI NPOBECTH aHAJIU3 COAEPKAHUS
KaTeropuu «ColyajJbHOe NpeANpPUHUMATENbCTBO» U YCTAHOBUTH €ro MeCTO U
pPOJIb B CUCTEME COLUAIbHO-3KOHOMUYECKOW MOJTUTHUKH.

[IpoBessi aHa/uM3 TeOopeTUYECKHMX M MPAKTUYECKHMX OCHOB peasrd3aldu
KOHLIENIIMU COLMaIbHOW HaNpaBJeHHOCTU rOCYyJapCTBEHHOM MOJUTUKY, IPUBO-
JIUMBIX OTe4eCTBEHHbIMU aBTOPAaMH, MOKHO 3aMeTUTh YKa3aHUs Ha TO, YTO pe-
IIeHVEe COLMAJbHBbIX MPOOJIEM JIEXKUT B NMPABOBOM I0JIE UCK/IIOUYUTENBHO TOCY-
JlapCTBeHHbIX OopraHoB. OHaKO, B 3apy0eXHbIX PA3BUThIX CTPaHbl K pPelIEHUIO
COIIMAJIbHBIX MPOO6JIEM MPHUBJIEKAETCS 001€CTBO NyTEM POPMHUPOBAHUS UHCTHU-
TYTOB COLMAJIbHOTO MpeANPUHHUMATENbCTBA, ABJSOIIErocsl OJHUM W3 WHHOBaA-
IIMOHHBIX CIIOCOOOB COILMAJIbHO-3KOHOMHYECKOU AesATesbHOCTHU [2,3]. B nanHOM
KaTeropuyd Mbl MOXEM NpPOCJAEAUTb CUMOMO3 COIMAJIbHOW HAmpaBJeHHOCTH W
npeANpUHUMATENbCKOTO HOBAaTOPCTBA, MO3BOJISIOIIMN KaK JJOCTUTaTh BbICOKHUX
(GUHAHCOBBIX pe3yJIbTaTOB CAMUM NpeANpPUHUMATEJSIM, TAK U YCTOUYUBO YCKO-
PATH TEMIbI COLUATIbHO-9KOHOMUYECKOT'0 Pa3BUTHUS.

B ocHOBe coyMasbHOTO MNpeANPUHUMATENbCTBA JIEXKUT AKTHUBHAsA [Jes-
TeJIbHOCTb MaJIOr0 U CpeJiHero 6M3Heca, KOTopasl HalpaBJieHa Ha pelleHUue Co-
[MaJIbHBIX IP00OJIEM 001IeCTBA.
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B 3akoHomaTenbcTBe Pecnybsinku besapych HeT oduiiMaibHOTO 3aKpen-
JIeHUS] TeEpPMHUHA «COLlMAJIbHOE NMpeANPUHUMATENBCTBO», XOTS NepBas NpaKTUKa
ero paboThl yxe cyuiecTByeT. B oCHOBHOM 3TO HeEKOMMep4YecKas U 6J1ar0OTBOPH-
TeJIbHas JeITeJIbHOCTh OOLeCTBEHHBbIX OpraHU3alUi C NpUBJIEeYEeHUEM ToCy-
JlAPCTBEHHBIX CPEACTB U TpaHTOB. [I[puMepbl Takux OpraHuU3aldil yXKe Cylie-
CTBYIOT B OT/leJIbHBIX peruoHax Pecnybsimku benapyce.

OueHka MUPOBOTO ONbITA Pa3BUTUS COLMAJIIBHOTO NPeANPUHAMATENbCTBA
N03BOJIET pa3/le/InTh CTPaHbl, peaJu3yoliye JaHHY0 KOHLEeNL I, Ha /iBa 6J10-
Ka:

® CTpaHbl, KOTOpPble MPUYHUCASAIOT COIMAJbHOE MPEAIPUHUMATENBCTBO K
4aCTHOMY CEKTOPY, TO eCThb MPeCcJeAyIOT ABe LjeJU: U3BJIeYeHre IPUOBbLIN U J10-
CTHXKEHHeE COIMaIbHOTO 3P PeKTa;

® CTpaHbl, KOTOpPble NPUYHUCASAIT COLHAJbHOE MPEeANPUHUMATENBCTBO K
«TpeTbeMy CEKTOPY», KaK K OATUNy HEKOMMepPYEeCKOU OpraHM3aLUH.

CoenuneHHble llITaTbl AMEpPUKH SBJSIOTCS NOAXOASAIIMM PUMEPOM Iep-
BOM KaTeropuu ctpad. ConuasbHOe npeJlpUuHMMaTeNbCTBO (socialenterprise) B
CIIA umeeT psj cnenqupUIECKUX OTJIUMYMU OT €BPONENCKOT0 U a3UaTCKOro No/j-
X00B. AMepHUKaHCKMe COLMaJibHble peJNpUHAMAaTe/d B IEPBYI0 o4Yepe b Op-
raHU3yIT CBOW O6M3HEC B COLlMAJIbHO-3HAYUMbIX cdhepax ¢ IPpUMEHEHHEM Mexa-
HU3MOB 6JiaroTBopuTeabHOCTHU [4]. Tak komnaHus TomsShoes (TOMS) peanu-
30BbIBaJsIa 6U3Hec MoJiesb «KoHlenuus oauH K ogHoMYy» (oneforone): ¢ KaxkJou
NpuobpeTeHHOU B MX MarasuHe napout 06ysu, TOMS »xepTByeT nmapy 00yBH HYX-
Jarwliemycsi pebeHky u3 Appuku. CTouT 3aMeTuTh, 4To B CIIIA HeT 3akpemnJieH-
HOTO 3aKOHOJAaTeJIbHO «COLIMaJIbHOTO MpeJNpUHHUMATelbCTBa», OJJHAKO HEKO-
Topble lllTaThl AMepuKH pa3paboTald CUCTEeMbl NMPU3HAHUS OTAEJbHBIX KOM-
MepUyeCcKUX OpraHu3aliMi TaKOBbIMH, pa3/leJIUB UX Ha /iBa 6J10Ka [4]:

e HHU3KO-Ao0xoAHasgskoMnaHus (low-profit limited liability company - L3C);

e conuasbHasgkopnopaius (benefit corporation - BC).

CtaTyc colUaJbHOTO MNpPeANpUsATUS NOATBEPXKAAeTCs CePTUPUKATOM.
Kaxkaplii mITaT ycTaHaBJMBaeT CBOU TpebOBaHUSA [Jisl MPUCBOEHUSI COOTBET-
CTByIOLLEero craryca. TOJbKO Ta opraHusanud, KoTopasd nosaydusa cratyc L3C
wiu BC, ¥ KOTOpBIA B CBOK O4yepesb ObLI NMPU3HAH Ha ¢eepabHOM YPOBHE,
CMOEeT NpPeTeH/J0BaTh HA HAJIOTOBBIE JIbTOTHI.

['1taBHOe passinune L3C v BC 3ak/to4aeTcs B 1jeJ1eBOM HAllPaBJIEHHOCTH UX
JleITeJIbHOCTU. B HU3KO-I0XOIHBIXKOMIIAHUSAX [AesSTeJbHOCTb HalpaBJieHa Ha
V3BJIeYeHUEe NMPHUOBLIY, OJHAKO TOJIBKO NOCPEACTBOM peaju3alUuy COIUaJbHO
MoJIe3HbIX IeJiel. A B COlMaJIbHOM KOPIOpalUU [IeATeJbHOCTh B MEPBYI O4Ye-
pelb [0/KHA OBbITh HalpaBJieHa Ha pellleHhe COLUaIbHbIX IP06JIeM, YTO, B CBOIO
oyepe/ib, OTPAaHUYUBAET KOPIOPALUU K MAKCUMHU3ALUU TPHUOBIIH.

['ocylapcTBeHHas nojiepKKa COLMaNIbHbIX NPeANPUATHUN OCYIECTBISIET-
ca B BUje [4]:

e CTHUMYJIMPOBaHUE COIMATIbHBIX UHHOBAIWM;

e co3JjaHUe 0JIarONPUSATHBIX YCJOBUK [Ji Pa3BUTHUs COLMAJTbHBIX UHU-
UaTHUB;

e [pU3HAHHUE U MOOILIPEHUE YCIEUIHbIX COI[AATbHBIX UHUIUATUB;
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e [IOMOIb B paCIpOCTPaHEHUHN U PAa3BUTHH YCHELIHBIX COLlMAJbHBIX UHU-
IUaTHUB;

e pacnpocTpaHeHMe HHopMaLUMU 006 3PPEKTUBHOCTH COLMAJIBHOIO
npejlpUHMMaTe bCTBA

Oco6eHHO BaXXHBIM SIBJSIETCA MpeJ0CTaBJIeHUE rOCYyJapCTBOM I'PaHTOBOTO
dUHAHCUPOBaHUS NMPOEKTOB COLMAJIbHOrO NpeAlpUHMMAaTe/ bCTBA Ha PaHHUX
CTaJUsIX Pa3BUTHUS.

Takxe noaaepkKa COUaJIbHOTO NpeANPUHUMATENbCTBA OCYILECTBIASAETCS
Y HErocy/lapCTBEHHbIMU CTPYKTYpPaMH, TAaKUMU KakK AsibssHC CollMaibHbIX MpeJ-
npustul (SocialEnterpiseAlliance), pong Ashoka u agpyrue opraHnusanuu.

[ToMMMO KOMMepUeCKHUX OpraHU3aldil B chepe CoLMaIbHOrO NpeAnpUuHu-
MaTeJIbCTBA BbIJEJSAIT TaKXKe HeKOMMepyeCKUe OpraHU3alndu U TUOpHUJHbIe
(coueTaloT B cebe XapaKTEPUCTUKU KOMMEPYECKUMX U HEKOMMepPYeCKUX OpraHu-
3aIUH).

Besko6pUTaHUS OTHOCUTCS K CTpaHaM, KOTOpPble NPUYHCASAIOT OpraHu-
3allMOHHO-NIPaBOBble GOPMBI COLMAJBHOrO MpeJANpPUHAMATENbCTBA K NOATUILY
HEKOMMepuyecKux opraHusanui. Tak, mo 3akoHoJaTe/JibHbIM akTaM MUHHCTeEp-
CTBa TOPTOBJIM U NPOMBIIIJIEHHOCTH BeJIMKOGpUTaHUU colaibHOE TpepUHU-
MaTeJbCTBO MOHUMAETCs KaK COLMAJbHO-OPHEeHTHUPOBAHHAs MHpeJpUHUMATEeb-
CKas JleITeJIbHOCTb OM3HeC C 06513aTeJIbHOU MOMETKOM O TOM, YTO MPUOBLIb OT Ta-
KOH J1esITEJIbHOCTU «IPUHLUNHAIBHO PEMHBECTUPYETCS B JlaJibHeHIIee pa3BUTHE
3TOr0 GM3HEeca UK MECTHOIO COOGIIEeCTBa, M He UCIOJIb3YeTCs /1JIs MAaKCUMU3aLH
Jl0XO/10B COBJIa/le/IblieB UJIM COOCTBEHHUKA NpeAnpusaTusa» [5].

B BesukobpuTaHuu CyllecTByeT CcHelMaJibHas OpraHU3alMOHHO-
npaBoBasi popMa JiJisl COIUANBHOTO NpeANPUHUMATENbCTBA: KOMIIAHUS UHTEpe-
coB coobuiecTtBa (communityinterestcompany - CIC). OgHako A/ co3/1aHUsA Ta-
KOT'0 BU/JIA [IeSITeJIbHOCTH YUYpPeJUTENU MOTYT BbIOpPATh JOOYI0 IPYTy0 OpraHu-
3allMOHHO-NIPaBoBYy10 popMy. B To ke BpeMs, conipasibHble IpelIpUHUMATENH B
Be/lMKoOGpUTAaHUU UMEIOT PSAJ JIbTOT:

® YIpPOILIEHHbIM MOPSAAKOM PEerucTpaluu;

e TMOKMUU MOAX0J K pOPMUPOBAHUIO CTPYKTYPhl OPraHU3aluy;

® BO3MOXXHOCTbIO 6JIOKUPOBKU aKTHUBOB;

e peuHBeCTHpPOBaHUe 2/3 NpUOBLIU B pellleHUe COIUaTbHbIX MP06JIeM.

Heo6xoauMo Tak ke 3aMeTUTb, YTO BCe K€ 32 HUMM BeJIETCS >KECTKUU
KOHTPOJIb CO CTOPOHBI FOCY/IapCTBa 3a COOTBETCTBUEM YCTAaBHBIX lleJlell KoMIa-
HUU MHTepecaM o611ecTBa [6].

sl pacnpocTpaHeHUs] NPAKTUKU BHEJIPEHHS] KOHLENLIMU COLMaIbHOTO
npeANpUHUMATENbCTBA ObIIM MPUHATHI YeTbIpe CTPATErHU-NIPOTPaMMbl, KOTO-
pble BKJIIOYAKOT B Ce0S:

e HOPMaTHUBHO-NPABOBOE PeryJIMpoOBaHUe TAaKOH J1eITeJIbHOCTH;

® CcUCTEMY OGU3HeC-NOAEPHKKHY;

e cucTeMy OOy4YeHUs] W MOMYJSIPU3ALUU COLMAJBbHOTO MNpeANpUHUMA-
TeJIbCTBA;

® CO03JjlaHHe UHBECTUIIMOHHOTO GOH/A /il MOAAEPXKKU TAaKOTO BUAA JAes-
TEeJIbHOCTY;
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® COJIeICTBHE BBIOOPY COIMAJIbHO OTBETCTBEHHBIX MMOCTABUIMKOB MpPH
OCYIIeCTBJIEHHUH I'OCYAAPCTBEHHbBIX 3aKYIOK;

e yBeJIMYeHHE BO3MOXXHOCTeHd (HUHAHCUPOBAHHUS W3 Pa3JIMUYHbIX MCTOY-
HUKOB (GMHAHCOBBIX PECYPCOB;

® COJIelCTBUE yJyUllleHHUI0 MpodeCcCUOHATbHOU NOATOTOBKH U JIP.

Ha ceroagHsAmIHUNA AeHb HET YETKOrOo pa3jiMuusi MeX/Jy COLMaJbHBIM M
VHbIM NpPeANPUHHAMATEJbCTBOM BO MHOTHX CTPaHaX, YTO 3aTPYyAHSET MpoLecc
BHEJ[pEHHS1 TaKOW KOHIeNnuuu. [pyruMu cJ0BaMM, KaTeropus COLMaJbHOIrO
npeANpUHUMAaTENbCTBA HAXOAUTCS Ha CThIKaX:

® KOMMEpPUYECKOW U HEKOMMEPUYECKOH J1eSITEJIbHOCTH;

® 3KOHOMHYECKOTO U COIJMAJIbHOTO BU/A JeSTeNbHOCTH;

® [[€EHHOCTHOTO U pallMOHaJIbHOTO MO/IX0/10B.

ConuasibHOE MPEANPUHUMATENBCTBO NPU €ro BHEAPEHHH B COLMAIbHO-
3KOHOMHUYECKYIO CHCTEeMY rOCyZlapCTBa MOXKET B epPCIeKTUBE MPUBECTH K: MPHUBJIE-
YeHUI0 WUCIO0JIb30BaHUSA aJibTEPHATUBHBIX 4YeJOBEYECKUX WU MaTepUaJIbHBIX pe-
CYpPCOB: TPY/ZOYCTPONUCTBO WHBAJHWA0B, ObIBIIMX 3aK/JIIOYEHHBIX, JIIOMIIEHOB WU
BTOPHUYHOE UCI0JIb30BaHHE OTXO/I0B IPOU3BO/ICTBA U TaK JaJiee.

YTo KacaeTcsl pa3BUTHS COIIMAJIbHOrO MPeANpUHUMATEbCTBA B Pecniy6inke
Besnapych, ToO OHO HaXOJMUTCSA HAa CTAAWM CTAHOBJIEHUS: OTKPBITbl OPraHU3alUH C
WHHOBAI[MOHHBIMH UIESIMU, TPOBOJASTCS My6JIUYHbIE CTOJIBI U IUCKYCCHUU.

s panbHeMlero MoJIHOIEHHOrO pa3BUTHSA COIMAJbHOTO NpeANnpUHU-
MaTeJibCcTBa B Pecny6Jsivike Beslapych Heo6xoauMoO:

e cbopMUpOBaTh HOPMATUBHO-NPABOBYI 6a3y GYHKIIMOHUPOBAHHUS CO-
[UaJIbHOTO NPeANPUHUMATENBCTBA;

e pa3paboTaTh CTPATErUi0 Pa3BUTHSA U MOJJEPKKHU COLIMAJIbHOTO Mpe/-
NPUHHUMATEJbCTBA;

® C03/1aTh PEECTpP COLUATbHbBIX IPEANPUATUH;

® MPOBOJUTb MOHUTOPUHTI COIHAJIbHO-OPUEHTHPOBAHHON [lesTeJbHO-
CTH;

e pa3paboTaTb MeXaHHW3Mbl JIbTOTUPOBAHUS W CYOCHUAMPOBAHHUS COILU-
aJIbHOTO MpeANPUHUMATENbCTBA;

® 0Ka3bIBaTb PHUANYECKYIO U OYXTaJTEPCKYIO OAAEPKKY.

CnUCOK UCNO0JIb30BAHHBIX HICTOYHUKOB

1. Koncrutynus Pecny6siviku Besapychb: ¢ U3M. U I0M., TPUHATHIMU Ha pPeCII.
pedepengymax 24 Hos16. 1996 1. u 17 okT. 2004 r. - MuHck: Hal. ueHTp npaBoBOH
nHopm. Pecn. Besapyce, 2019. - 62 c.

2. XoxoBa, B.B. ConipasibHOE NpeANPUHUMATENBCTBO: KOHIENIHs], CYIIIHOCTb
v 3HavyeHue / B.B. KoxoBa // CoBpeMeHHast KOHKypeHIus. - 2015. - Ne4. - C. 77-99.

3. Salakhova, Y. The sustainability analysis of the investment and innova-
tion environment of belarus for the development of venture entrepreneurship /
Y. Salakhova // European and National Dimension in Research : Materials of VIII
Junior Researchers’ Conference, Novopolotsk, April 27-28, 2016 : in 3 p. - Novo-
polotsk : PSU, 2016. - Part 2. - P. 167-170.

— 190 —



4. BauniHep, B.JI. OnbIT pa3BUTHUS COLIMAJIbHOTO MpeANpPUHUMATENbCTBA B
CIIA / B.JI. BaitHep, M. I'yibb6eksiH [J/IeKTpOHHBIN pecypc] - Pexxum poctyna:
https://www.slideshare.net/Vovainer/ss-36115255. - JlaTa JlocTyna:
21.04.2019.

5. BosikoBa, M.C. IloHsiTMe colMa/ibHOTO MNpeANpPUHUMATENbCTBA U €ro
kputepuu / M.C. BoakoBa // CounasbHO-9KOHOMHUYECKHUE SIBJEHUS U NPOLECCHI.
- 2015. - N99. - C. 39-48.

6. 'pumuna, A.C. bpuTaHckasd KOMNaHHS OOLIeCTBEHHBIX HHTEPECOB
(community interest company) Kak oNTHMaJibHasi MOJieJib COI[MAJbLHOTO Mpe/-
npustus / 4.C. 'puminHa // BectHuk Boal'V. Cepus 5: Opucnpyaenuus. — 2015.
- Ne3.-C.187-191.

Y]IK 339.727.22(476)
BO3MOXHOCTH Y NEPCIEKTHUBBI IPUBJIEYEHHS HHOCTPAHHOTO
KAIIUTAJIA B PECIIYBJIMKY BEJIAPYCh

AHkesuy E.M., UnvuH E.A.
Bumeb6ckuli 2ocydapcmeaeHHblll yHusepcumem umeHu I[1L.M. Maweposa

Pecny6/ivka Besapych — 0lHO M3 NepCleKTUBHBIX TOCYAApPCTB, KyJa UMeeT
CMBICJI BKJIa/IbIBaTh CPeACTBA AJIA MOJy4YeHUs 3KOHOMUYECKOT0 U COLLMaJIbHOTO 3¢-
dexTa. Ha cerofHAIHNN MOMEHT, NpHUBJeYeHUe NHOCTPAHHOrO KanuTala B Hally
CTpPaHy — 3TO BO3MOXXHOCTb YKPENUTb BHYTPEHHIOI U BHEIIHIOI 3KOHOMUKY beJio-
pyccuu. Hame rocypapcTBo cerofHs — 3TO BbITOAHAad IaTopMa AJs OTKPBITUSA
HOBBIX NpPeANpUATUH, co3Jatolias 6JaronpusTHble yca0BUs 3¢PeKTUBHOTO Beje-
HUs 6M3Heca U MoJy4YeHHUs J0XO0/L0B.

Bce oTpaciu akoHoOMUKU Pecny6sinku besapych OTKpBITHI [IJisI UHBECTH-
LI}, B TOM 4YHCJIe, UHOCTPAaHHOro Kanurtasa. OJHUM M3 IpeuMyIlecTB AJid 3apy-
OeXHbIX UHBECTOPOB SIBJISIETCS CTpaTeruyeckoe reorpadpuyeckoe MoJIOKeHUE
Benopyccuu. Hama ctpaHa — Tak Ha3biBaeMbld “Kopuzop” Mexay 3anagoM u Bo-
CTOKOM. beslapycb - TpaH3UTHad CTpaHa, MHOXXECTBO TOBApOB pPa3/IMYHOIrO
Ha3Ha4YeHHUS KaXK/JblM leHb TPAaHCIIOPTUPYIOTCA Yepe3 Halllk TEPPUTOPUH B APY-
rve rocyZjapcTBa, C KOTOPbIMU NPOBOAUTCA 3P PeKTHBHAS BHEIIHSAS TOPTOBJIA.

['ocysapcTBO OTBETCTBEHHO OTHOCUTCH K KallUTaJly MHOCTPAHHbIX UHBe-
CTOPOB, 3alljvilaeT WX NpaBa Ha TEPPUTOPUHU Hallel cTpaHbl. CenUasvcTbl B
006J1aCTU 3KOHOMMKHU M IpaBa pa3paboTaju NporpeccMBHOe 3KOHOMUYECKOe 3a-
KOHOJZaTeJIbcTBO Pecnyosinku Benapych, Takke NpUHAT MHBECTULIMOHHBIN KO-
JleKC — eJUHCTBEHHBbINA cpeAu cTpaH-ydyacTHUL, CHI, koTopwiii perysupyeTt BCiO
VHBECTUIIMOHHYIO JleITEJIbHOCTb B cTpaHe. PykoBoacTBO Pecnybsinku benapych
CTPEMMTCS CO3/aTh HauboJiee O6JIAaTONPUATHBIE YCJIOBUA BeJleHUsA OU3Heca, TeM
CaMbIM, IOBbILIAsA KOHKYPEHTOCIOCOOHOCTh 9KOHOMHUKHU Halllero rocyAapcTBa Ha
MeX/lyHapOJHOM apeHe.

OrpoMHble yCUIMA KaXKAbIA roJi MPUKJIAAbIBAKOTCA [J1 NOBBILIEHUS] UHBE-
CTULIMOHHOM NPHUBJIEKaTeJIbHOCTU CTpaHbl. CjleyeT OTMETUTh YBeJUYeHHUe pas-
Mepa MHBECTUIMI B OCHOBHOM KamuTas (cdepa mpou3BOJCTBa U chepa yCayr) B
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2018 r. mo oTHomeHuw k 2017r. Ha 3218 MJH. py6. B TEKyIUX IleHaX WJMU Ha
+15,3%[1, c.43]. [lonoxutenbHbIM sBJIsAeTCA GAKT yBeJMYeHUs Ha 2 MPOLEHTHBIX
NYHKTa pa3Mepa UHBECTULIMH 3a CUeT COOCTBEHHBIX MCTOYHUKOB PMHAHCUPOBAHUS
opraHusayyi. PykoBoACTBO cTpaHbl IPOBOJAUT OOLIMpPHBIE pePOpMbl, HallpaBJIeH-
Hble Ha YKpeIllJleHUue NpecTu:Ka OeJIOPyCCKHUX OpraHU3alluid Ha MeX/yHapOoJHOU
9KOHOMHYeCKOM apeHe. COBepLIEHCTBYETCS HAJIOTOBOE 3aKOHOAATEJbCTBO, Orpa-
HUYMBAETCS BMEIIATeJbCTBO OPraHOB TOCY/JapCTBEHHOIO yIpaBJieHUs1 B cdepy
6usHeca. [lonuTuka ¥ 6M3HEC — 3TO [Be CTOPOHBI OJIHOM MeJia/iv, B TO K€ BpeMs,
JJaHHbIe IOHATUSA He06X0AMMO pa3rpaHUYUBATh.

MHBecTopaMy NO3UTHUBHO OLIEHUBAIOTCA NPOBeJieHHble pedpopMbl B 06J1a-
CTU MOJIYYEeHHUS] KPeJUTOB, HAJIOT000JI0KEHUH, a TaKKe B chepe BHEIIHEH Top-
roeau. Hama ctpaHa o6/1afiaeT BbICOKOKBaJIMQUIUPOBAHHBIMU KaJipaMHu B pas-
JINYHBIX HallpaBJIEHUSX JeSaTeJbHOCTH, YTO TOBOPUT O Pa3BUTOM cucTeMe 06pa-
30BaHUsA B rocygapctBe. Hay4Ho-TexHUYeCKUMU NOTeHLMaJ MO3BoJisseT GoJiee
IJIOLOTBOPHO peain30BaTh KallUTaJ MHOCTPAHHBIX UHBECTOPOB /I OJIyYeHHUs
BBITO/bl AJid besiopyccuu u jivL, AeHbrM KOTOPBIX, ObLJIM NPUBJIEYEHBI B HaIly
9KOHOMHUKY. CTabu/ibHash COLMaJbHO-MOJMTHUYECKAsA CUTYyalUsi TOBOPUT O Lie-
JIOCTHOCTH CTPaHbl, OTCYTCTBUM PETMOHAJIbHBIX U HAllUOHAJIbHBbIX KOHPJIUKTOB
— 3TO BCEé TBEp/Jble TapaHTUM COXPAHEHHUS U NpeyBeJIMYeHUs BJIOKEHHOI0 Kalu-
TaJla UHOCTPAaHHOI'0 MHBECTOPA.

['ocyiapcTBO rapaHTHUpPyeT MHBECTOPY IPABO HA 3aLIATY NpPaB U 3aKOHHBIX
VHTEpPECOB, HE3aBUCMMO KaKUM COLlMAJIbHBIM CTAaTyCcOM 00J1aZlaeT yeJlIoBeK, UH-
BECTUPYIOLIMK CBOM KamuTaJ. Takke, rapaHTUPYyeTCs BO3MellleHUe YObITKOB U
Bpe/ia, IPUUMHEHHOTO UHBECTOPY B pe3yJibTaTe JelCTBUN KaKUX-JIMO0 OpraHoB
rocyZlapCTBEHHOI0 ymnpaBJieHUs[2]. Benapych siBisieTci cTpaHOU-y4acTHULEH
MHOT'OCTOPOHHUX MEX/YHApPOAHbIX JOTOBOPOB, U3 3TOTO CIAeAYeT, YTO rocyAap-
CTBO YBaXKalOT Y NPOABJIAIOT JOBEPHE K €r0 PyKOBOJCTBY.

OTMeyaroTcsl epcneKTUBbI UHBECTUPOBaHUA B [lapk BbICOKMX TEXHOJIOTHUU
Pecny6siuku Benapyce. [IporpaMmupoBaHye — 04HO U3 CTPEMUTENILHO Pa3BUBAIO-
MXcs oTpacjei B cpepe nHpopmanuu v cBa3u. [lo craTucTrKe, NpUBEEHHON UH-
TepHeT-pecypcoM Belstat.gov.by, mocTynieHuss MHOCTpaHHBIX MHBECTULIMN Ha Gu-
HaHCHUpPOBaHMUeE Pa3BUTHUSA chepbl UHPOPMAIUHK U CBSI3U COCTABJAOT 573,1 MUJLIU-
oHOB Jios1apoB CIIIA[1,c.66]. Ha TeppuTopuu Hallel cTpaHbl paboTalOT Clielhaau-
CTbI U3 Pa3/JIMYHbIX BelylIUX MUPOBbIX IT-koMnaHui.

Bosibiiasi 4acTb NpPHUBJIEYEHHBIX CPEACTB 3apyOekHbIX UHBECTOPOB 3a
2018 roa, no ganHbIM Belstat.gov.by, npuniiock Ha ONTOBYIO U PO3HUYHYIO TOP-
rOBJIIO, @ TAKXKe HAa peMOHT aBTOTpaHcropTa - 4 248, 8 MUJIJIMOHA [0J1JIapOB
CIIA. U3 aToro ciefyeT, 4TO BbIOpaHHOE UHOCTPAaHHBIMHA MHBECTOPAMH Hampas-
JleHWe 3KOHOMUKHU fABJIETCA MepCHeKTUBHBIM U J0Ka3ao CBOK NPOAYKTHB-
HOCTb, Be/lb BKJAJUUKU He MPOCTO TaK (UHAHCHUPYHOT BbIOpaHHYIO cdepy, a,
C/1eJ0BaTeJIbHO, IPOBOJAAT aHA/JIM3 U NPOTHO3UMPYIOT NPUMEPHYIO BBITOAY U NIPU-
6bL1b. B Tabauue 1 nokasaHa CTPYKTypa MHBECTUPOBaAHHUSA MO BUAAM 3KOHOMHU-
YeCcKOH JlesATeJbHOCTU B Pecny6sinke besapych.
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Ta6sunya 1. /luHaMuKa U CTPYKTYpa UHBECTULUKA B OCHOBHOM KaMUTaJl Mo
BH/IaM 9KOHOMMUYECKOU AesaTesbHOCTH 3a 2017-2018 rr. (B npoleHTax K UTOry)

[lokasaTesu 2017 r. 2018 r. M3MeH. 1.1
WMHBecTULIMH B OCHOBHOM 100 100 -
KaluTaJsl:

U3 HUX: 11,6 11,1 -0,5
CesibCKoOe, JIECHOE U PBIOHOE

XO035IMCTBO

[IpOMBINIJIEHHOCTD 39,2 38,4 -0,8
CTpouUTENILCTBO 1,1 1,3 +0,2
OnToBass ¥ pO3HUYHAA TOp- 3,2 3,6 +0,4
TOBJIsI, PEMOHT aBTOMOOMJIEM

Ycayru no BpeMeHHOMY 1,4 0,7 -0,7
NPOKUBAHUIO U MUTAHUIO

[IpodeccuoHanbHas, Hay4- 0,9 1,0 +0,1
Hasl U TEXHUY. JleiTeJb-

HOCTb

O6pa3oBaHue 1,2 1,5 +0,3
3/ipaBOOXpaHEHUE U COLHU- 3,2 2,3 -0,9
aJIbHbIE YCIYTH

TBopuecTBO, cHopT, pas- 1,4 2,0 +0,6
BJIeYEHME U OT[AbIX

MCTOYHUK: COCTaBJIEHO aBTOPOM IO JAaHHbIM HalMoHa/bHOro CTaTUCTHU-
yeckoro komurteTa[1].

M3 paHHBIX TabJMIbl BUJHbI pe3epBbl BJI0KEHHWS WUHBECTULMA B Mpo-
MbllLJIEHHOCTb Pecny6sinku besiapych, KoTopasi UTpaeT BaXKHYIO POJib B 9KOHO-
MUKe CTpaHbl. boJibllle Bcero no yjieJlbHOMy BeCy HalpaBJeHO WHBECTHUIIMU B
TBOPYECTBO, CHOPT U pa3BJIeYEHUS] U B ONTOBYI0 M PO3HUYHYIO TOPTOBJIIO,
HaOJII0ZIaeTcsl Cnaj, UHBECTUPOBAHUSL B TaKHMe BUJbl IKOHOMHUUYECKOHN JlesiTe b-
HOCTHM KaK 3/IpaBOOXpPaHEHHEe U COIHaJIbHble YCJAYTd U MPOMBIIIIEHHOCTD. s
Besopyccuu nepcrneKTUBHO WHBECTUPOBAHHE B TSXKEJYI MPOMBIIIJIEHHOCTb.
Hamu npeanpusiTusi mo c60pKe Ipy30BbIX MAlllMH MOKAa3bIBAIOT OTJUYHbIE pe-
3y/ibTaThl. C KaXK/IbIM I'0/lOM YBeJIMYUBAETCS KAa4eCTBO MPOU3BOUMbIX MAllIMH, a
TaK)Xe UX KOJIM4eCcTBO. TakKe, rpy30Bble MAllIMHbI, TPAKTOPHI, aBTOOYCHI, FPy30-
BUKU 3KCIIOPTHUPYIOTCA HA MEXKAYHAPOJAHBINA PbIHOK, B pa3JIMYHbIe CTPAaHbl MUpA.

Takxke, X04eTC OTMETHUTb, UTO CHUJIbHBINA OpeH/], Ha CErOAHSIIIHUNA MOMEHT,
BBICTYMaeT He MPOCTO LieHHbIM aKTHUBOM. KOHKypeHTHasi ToOproBasi MapKa siBJIsIeT-
Csl ¥ ICTOYHUKOM MPHUBJIEYEHUS B OIO/PKET KPYIHbBIX UHBECTULMH. [lToMHUMO mpoye-
ro, U3BeCTHbIN 6peH; GOPMUPYET UMUK FOCYJapCTBA Ha MEXK/AYHAPOAHOM apeHe.

Cpeau mnepcneKTUBHBIX 6peHZOB besapycu BBICTYMalOT MNPOU3BOAUTENH
MaIIMHOCTPOUTE/IbHbIX TUTAaHTOB, WHHOBAI[MOHHble [T-KOMIAHUK C MUPOBBIM
MMeHeM, pa3/InyHble XUMUYECKHe PeANPHUITHSA, a TAKXKe MOMyJISpHble MAapKH 06Y-
BU U OZIEXK/Ibl, HATYPAJIbHOU KOCMETHKH, MapproMepUH U I0BEJIMPHbBIX YKPalIeHUH.
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MuBecTupoBaHue Typusma Pecny6sivku Besnapych Takxke siBjisieTcs nep-
CIIeKTMBHBIM HallpaBJieHUEeM, KOTOPOe MOKeT IIPUHECTH BKJIaJUUKaM OTPOMHbIE
npubbliv. Tak 1Mo AaHHbIM Tab6auibl 1 B 2018 r. HHBECTUIIMM B TBOPYECTBO,
CIIOPT, pa3BJle4eHHUs U OTABIX YBeJIUYUIUCH Ha 0,6 1.1. beslapych - 3TO KyAbTYyp-
HO-UCTOPUYECKUN LIEHTP CO CBOEU crneuuPUKOl U 0COOEHHOCTSIMU MPOKHBAB-
IMX Ha JAaHHOW TEPPUTOPHUHU HAPOLOB. [eCATKUA ThICAY TYPUCTOB KaXKAbIU I'OJ
nocewaoT Mupcku U HecBMXXCKUM 3aMKH, U3BECTHbIE IO BceMy MUpy. Takxe,
NOMNyJIIPHbI CAHATOPHO-KYPOPTHOE JIeYeHUEe U OTAbIX, 0XO0Ta B OeJI0pyCCKUX Jie-
cax — BCE 3TO MOXeT IOMOYb CTaOMUIM3UPOBATh COLUAJIbHO-IKOHOMUYECKYIO CH-
Tyal M0 B CTpaHe W MPHUHECTH KOJIOCCAJIbHbIE JI0XOAbl 3apy0OeKHbIM HHBECTO-
paM, ec/id IO /lep>KUBAaTh JJaHHOe OHM3HeC-HallpaBJeHUe.

CrnenyeT oTMeTUTB, YTO 0Opa3oBaHue B Pecnybsivike besapych Takke Mo-
»KeT MPUHECTU UHBEeCTOpPY Npu6bbLIb (pocT nHBecTului 0,3 n.o. B 2018 r. o oT-
HoweHUIo K 2017 r.). MHOrMe UHOCTpaHHbIE TPaXk/iaHe Npue3karT B besapyce u
NOJIy4alT JAOCTAaTOYHO BBICOKWM ypOBeHb 3HAaHUM, YMEHUHN U HAaBbIKOB. CTpou-
TEeJIbCTBO OOIIEXKUTUMN, OJUKIMHUK U TOMY N0J0OHBIX 3aBeJleHUN HeJaleKo OT
yupexJeHui 06pa3oBaHus pa3/IMYHbIX TUIIOB MOET NPUHECTHU OILYTUMYIO BbI-
ro/ly UHBeCTOpaM.

Takum obpasom, Pecny6iuka Benapych — 3TO 0HO M3 rocyAapcTB, KyJa
MOXXHO BJIO)KUTb HWHOCTPAHHBIA KalWTa/l C KOJIOCCAaJbHOW MNPHUOBLIbIO [
BKJIQJUMKOB M caMoi cTpaHbl. PykoBoacTBO bestopyccuu B 1ito60e BpeMsl OTKPbI-
TO JI/1S1 IEPCIIEKTUBHBIX MPEAJI0KEHUHN CO CTOPOHBI QU3NYECKUX U IOPUANYECKUX
JIUI] 3apy6eKHbIX CTPAH.

CnHMCOK UCNO0JIb30BAHHBIX HICTOYHUKOB

1. Benapycb B nu¢dpax. CTaTUCTUYECKUNA COOPHUK. [JJIEKTPOHHBIN pe-
cypc]. HanjmoHaibHBIN cTaTUCTUYECKMU KOMUTET Pecny6siuku besnapyck. Pexxum
noctyna: http: //www.belstat.gov.by/ Jlata goctyna: 20.04.2019 .

2. JkoHoMuKa benapycu. [dnekTpoHHbIN pecypc]. [loconbcTBO Pecny6uiu-
ku besapycb B ¢enepaTtuBHOM pecny6bsuke bBpasuausa. Pexum pocryna:
http://brazil.mfa.gov.by/ru/economy/investicii/ /lata goctyna: 22.04.2019 r.

YJIK 339.924
MOJIMTUKO-9KOHOMHYECKHUE ACITEKTHI MEXAHU3MA

TOPMOKEHUSA PEMHTETPALIMY PECITYBJIMKH BEJIAPYCh

M POCCUICKOWM ®EJEPALIMM B COI0O3HOE rOCY JAPCTBO

Anuyk B.A.
Bumeb6ckuli 2ocydapcmeaeHHblill yHugepcumem umeHu I[1L.M. Maweposa

Heo6x04UMOCTh 3KOHOMHYECKOHM, MOJUTUYECKOW, COLHAJbHON U JYXOBHOU

peunterpanuu besmapycu v Poccuu umeetr ucropudeckde KopHHU. [IpossBasercs
3TO B TOM, YTO HAllM CTPaHbl OBLIU IJIyDOKO MHTErPUPOBAHbl 3KOHOMUYECKHU U
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nosntrudecku euje B CCCP. C coBeTCKHUX BpeMeH, K MpUMepy, MallMHOCTPOU-
TeJIbHbIM KOMILJIeKC beslapycy MHTerpUupoBaH C aHAJIOTUYHBIM KOMILJIeKcoM Poc-
cuu Ha 85%, cesbCKOX03MCTBEHHBbIN — Ha 65, cTpouTesibHbINM - Ha 80. B HacTo-
sljee BpeMs 0K0JIO 8 ThIC. 6€JIOPYCCKUX U POCCUMCKUX NPEANPUITHIN C 3aHATO-
CTbI0 6oJiee 6 MJIH. YeJIOBEK, CBSI3aHbl MeX/ly COO0Ml MOCTaBKaMU MPOAYKIUU.
Bcero ke B pamkax Colo3HOro rocysapcrta paborawT 6osiee 20 ThIC. IpeANpUs-
THUH B besapycu u B Poccuu.

Bricuield GopMoM UHTErpaluu JBYX CTPAH SIBJSIETCS CO3/JaHUE MOJHOIEeH-
Horo Coro3Horo rocygapcrBa Pecny6savku benapyck u Poccuiickont @enepanuu.
B nponecce popmupoBanus Co03HOr0o rocyAapcTBa, Ha Halll B3TJIs1/], MOKHO BbI-
JIeJIUTh TPU OCHOBHBIX 3Tala.

Ilepewlii 3man - 3TO 3Tan YCKOPEeHHOW peuHmezpayuu IByX rocy1apCTB.
[Ipu 3TOM CKaxkeM, 4YTO caMyl0 aKTUBHYIO poJib B GopMupoBaHrUM COHO3HOTO roc-
yAapcTBa Urpajs U UrpaeT B HacTtosulee BpeMs [IpesugeHT Pecnybsuku bena-
pycb A.l'. JlykauieHko. UMeHHO 1o ero uHuiuatuBe 14 mas 1995 r. B Pecniy6sinke
Besnapych cocTtosics pedpepeHiyM, Ha KOTOPbIM, B YaCTHOCTH, ObLJ1 BbIHECEH CJI€e-
JIYIOIMKA BONPOC 06 UHTErpalyMu Hallero rocyzapctsa ¢ Poccuiickoit ®enepanu-
eil: «IlopaepxuBaete sim Bol gedictBusi Ilpesusenta Pecny6svku Besapyce,
HallpaBJIeHHbIe Ha 9KOHOMUYECKYI0 UHTerpauuio ¢ Poccunickon ®@enepanuen?».
B pesysbTaTe BBIACHUIOCH, YTO 82,4% OT y4acTBOBaBIIMX B IOJIOCOBAHUU OTBeE-
THUJIU Ha Hero - «/la».

8 nekabps 1999 r. lIpesuaenTt Poccun B.H. Enbiun u [IpesuaenTt benapy-
cu A.T. JlykallleHKO noJi1cald UCTOPUIECKUN JOKyMEHT «/[oroBOp 0 CO3/laHUHU
Coro3Horo rocygapctBa» [2].B suBape 2000 roga oH 66171 paTUUIMPOBAH Map-
JIJaMeHTaMH [BYX IOCyJapCTB U BOlleJ B NMPaBOBO€ NMPOCTPAHCTBO. 3aMeTUM
3aech, uto [lpesuaeHT Pecny6snku Benapych A. JlykaileHKo mpepJjiaran 6oJiee
paZiMKa/JibHbIM BapUaHT JloroBopa o co3aaHuu COX3HOI0 rocyAapCcTBa, KOTOPbIX
npejycMaTpUBaJ BBeJIeHUE N0CTa eJUHOTO Npe3n/ieHTa U CO3aHue MapJiaMeH-
Ta Ha OCHOBe BCeoOIUX BbIOOPOB, GOpMHUpPOBAHHE OOIETr0 COH3HOTO MpPaBU-
TesibcTBa. OJlHAKO POCCUIMCKOe PYKOBOJCTBO MOCYUTAJNO TaKoe MpejJioKeHUe
CJIMIIIKOM paJiuKaJbHbIM U OHO He OblJI0 NPUHATO. Takoe pelieHUe, Kak Moka3a-
JIO BpeMsl, HeTaTUBHO CKa3aJI0Ch Ha peUHTErpalluu ABYX roCyAapCTB.

B cooTBeTCcTBUU C OCHOBHBIMM MoJioKeHUsIMU [loroBopa o co3aanuu Co-
I03HOTO TOCyAapcTBa Obljla pa3paboTaHa M MPUHATA NOAPOOHASA M KOHKpeTHasi
[Iporpamma aeiictBuit Pecny6saiviku Besapych u Poccuiickoit @egepanuu no pea-
JIU3alyu nojoxeHuu Jlorosopa o co3ganuu Cor3Horo rocygapctsa [5]. [1aBHas
3ajayva [IporpaMMmbl 6bl1a — onpefiesieHUe COIEPXKaHUs, 3TAallOB U CPOKOB pabo-
ThI 110 Nepeiaye COO3HOMY Trocy/lapCcTBY 3adUKCHPOBaHHbIX B /loroBope mpe/-
MEeTOB BeJleHHs], CIIOCOG0B 3aKOHO/ATeJIbHOT'0 3aKpeIlJieHUs TaKoW Nepejauyd,
BKJIIOYasi BO3MOXKHOe BHECeHHe U3MeHEeHUUN B KOHCTUTYIUM JBYX rOCyZapCTB, a
TaKXXe OpraHu3alMOHHbIE PAMKH 3TOM JleATeJbHOCTU B COI03HOM TroCy/1apCTBE,
CO3/JaHHe He0OX0JUMbIX COO3HBIX UJI KOOPJAUHUPYIOIIMX OPTaHOB.

Bmopoii 3man B pa3BUTHU UHTETPAIUH JBYX rOCYAAapCTB, HA HAIll B3TJISA/,
oxBaTbIiBaeT nepuo/j BpeMeH ¢ 2002-ro no 2013 roasl. Jlyisd Hero xapakTepHO Uc-
KyCCmMeeHHoe mopMoxceHue uHmezpayuu. [IposiBUIOCh 3TO, B YaCTHOCTH, B TOM,
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YTO [0 CUX He B IIOJIHOW Mepe BbIMOJIHATCS BaXKHelIlIMe MmoJioKeHUs1 JloroBopa
0 co3gaHuu Coro3HOro rocyaapctBa v IIporpaMmbl JeHCTBUK MO peasiv3aldu
noJsioxkeHuu /loroBopa o co3ziaHuu corw3Horo rocygapcrsa. Cratea 60 JloroBopa,
HalpuMep, TOBOPUT O TOM, UTO «3aKOHbBI U JIeKpeThbl Ipe/lHa3HaY€eHbI /s 00111e-
ro NpuMeHeHHUs, SIBJSIOTCS 06513aTEJIbHBIMU BO BCEX YACTSX U MOCJI€e UX OPHUIIU-
aJIbHOTO ONYyOJIMKOBAHUS MOJJIeXaT MPSIMOMY NPHMEHEHHWI0 Ha TePPUTOPHUH
KaXX10T'0 rocy/lapCTBa-y4acTHUKa». Peuyb 3/1ech UleT 0 epBeHCTBa npaBa Coros-
HOTO rocyJapcTBa B paMKax ero KommneteHuuu. /lasee, ctatbsi 62 JloroBopa
npeJlycCMaTpUBaeT:

1. [locsie BcTymuieHud B cUJy HacTodlero /lorosopa 1o npezoxeHuro Boic-
mero I'ocypapctBenHoro Coseta [lapsiamenT COO3HOrO rocyfapcrsa pacCMOTPUT
npoekT KOHCTUTYLIMOHHOTrO aKTa, onpeJe/fAmllero Ha OCHOBe Hacrosauiero Jloro-
BOpa rocyZjapCTBeHHOe yCcTpoucTBO COI03HOTO U ero NpaBOBYI CUCTEMY.

2. [locne opo6penus I[apsamentoM Coro3HOro rocyzapcrsa npoekt KoH-
CTUTYLUOHHOTO AKTa nepejaeTcs Mpe3uieHTaM I'ocyJapCTB-Y4acTHUKOB, a 3a-
TEM B COOTBETCTBUM C HUX 3aKOHO/ATEJbCTBOM BBIHOCHUTCS Ha pedepeHyMbl B
rocy/iapcTBax-y4acTHHUKAX.

3. llocne opgo6penus KoHcTuTynuoHHoro AkTta Ha pedepeHyMax rocy-
JlapCTBa-y4YaCTHUKHA BHOCAT HeOOXOJMMble JIONOJHEHUS U U3MeHeHUS B CBOU
KOHCTUTYLUU» [2].

Ypes3BbIYailHO Ba)KHbIM [JIs1 XO3SUCTBYIOIIUX CyO'bEKTOB BCEX YPOBHEU
SIBJIIETCS U MOJIOKEHHE CTaTbU 8 0 TOM, UTO «B COIO3HOM rocyZlapCTBe NpUHU-
MalOTCs He0O6X0JUMble 3aKOHO/IaTe/IbHbIe U MHbIE Mephl N0 00ecrneyeHUI0 paB-
HbIX MpaB, 06513aHHOCTEN U rapaHTUH Cy6GbeKTaM X03sHWCTBOBaHHUSA JOObIX Op-
raHMW3allMOHHO-NIPaBOBbIX GOPM, a TaKXKe rpakJaHaM, 00J1Iafal0IIMM CTAaTyCOM
npeAnpuHUMAaTeEsisi, B COOTBETCTBUU C 3aKOHOAATEJbCTBOM TIOCYyAapCTB-
y4acTHUKOB». C Tex npouwio noyTu 20 JieT, a cofepkaHue NPOLUTUPOBAHHBIX
ctaTei /loroBopa Tak U He IPUOOPEIO MaTepUaIbHY OCHOBY.

Tpemuii sman Hadasca ¢ 2014 roga, korga CIIA u EBponeiickuii Coro3
(EC) BBesiM IUCKpPUMUHALIMOHHbIE CAHKLUX POTUB Poccyu, v nmpoJioykaeTcs no
HacTosillee BpeMs. JTO, HAa Hall B3IJIsA[, 3Tall YNYCKAeMblX B803MOMCHOCMELL
B 2015 r., HanpuMep, 6e10pPYCCKO-POCCUNCKHUIT TOBAapOOOOPOT COKPATUJICA IMO-
yTu Ha 40%. Takas TeH/JieHIMs HabJoganack U B 2016 roay. Co3gaHre eIMHOTO
pPbIHKA 3JIEKTPOIHEPTHUU POCCUMCKUM PYKOBOACTBOM OTOABUHYTO A0 2019 r., a
PBIHOK yIJIEBOLOPOJOB, B KOTOPOM B IIEpBYI O4Yepe/b 3auHTepecoBaHa besia-
pycCh, IporHo3upyeTcs chpopMupoBaTh Julib B 2025 roay.

TopmorkeHHe UHTerpalyMu JIByX rocyJapCcTB, B IePBYI0 o4Yepe/ib, Ha Hall
B3IJISiZl, OOBSICHSETCS CYIeCTBEHHbIMU Pa3/IMYUSIMU B HAIMOHAJbHbIX 3KOHO-
MMUYECKHUX MOJeJISIX ABYX cTpaH. Kakoi OblJ1 BIOOP Y PYKOBOACTBA ABYX CTPaH B
HavaJjie 90-x roZ[oB npolleAero CToJeTus?

CouMasbHO-3KOHOMHYECKAs aKTUBHOCTb 0OIECTBA, NpeX/ie BCEro, onpe-
JleJISIeTCsl CTeNEeHbI0 COLlMA/IbHOU OpUEHTalMU 3KOHOMUKU. [1o 3TOMy npusHaky
Ha COBpeEMEHHOM 3Tale pa3BUTUsS MUPOBOT0 COOOLIECTBA, HA HALI B3TJISAJ], MOKHO
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BbIZIeJIATh TPU 0a30Bble MOJIEJIU HAallMOHAJIbHOM 3KOHOMUKU: JINOEpaJbHYIO0 Ka-
NUTAJUCTUYECKYIO, COLMAJU3UPOBAHHYI KAMUTAJUCTUYECKYID (COoLUasbHOE
PBIHOYHOE X0351CTBO) Y COLLMAIMCTUYECKU OPUEHTUPOBAHHYIO.

CucteM000OpasyoUMMH COLUAIbHBIMU UHAWKATOPaMH, COCTABJISIOLMMUA
COLIMAJIbHO-3KOHOMHUYECKYH0 MaTpUlly 0a30BbIX HALMOHAJIBbHBIX MOJeJsIeH, SBJIS-
I0TCS: TOCIO/ICTBYIOIAsi COOCTBEHHOCTh HA OCHOBHbIE PECYPChI 00LIECTBA; JOMU-
HUPYIOLMHN COI[Ma/IbHO-9KOHOMUYECKUIN CYyO'bEKT; XapaKTep OTHOLIEHUH MeXIy
9KOHOMHYECKMMU CyO'bEKTaMM; COLMa/IbHAs U 3KOHOMHYeCKas poJsib rocyaap-
CTBa.

JdTa TOYKa 3peHHus 0 NOBOAY KJacCUPUKALMKA HALlMOHATbHBIX 3KOHOMHU-
YeCKHX CUCTEM [0 MPU3HAKY COLMa/IbHOM OpUEeHTalUU ObLIa yKe NpeJcTaBaeHa
HaMU B pecny6JIMKaHCKOM MevyaTyu U He BCTPETUJIa CeEpbe3HbIX Bo3paxkeHUM [10]
v [11]. B cBfI3U € 3TUM yKaXKeM Ha TO, YTO MHOTHE 00111eCTBOBE/|bl U3 NOCTCOBET-
CKHUX pecny06JIMK, Ha Halll B3IJisl/l, He BIIOJIHE YETKO MPeACTaBJISAIOT cebe, B KAKOM
COOTHOILLIEHWU HAXOAATCA TaKWe KaTeropuH, KaK «COLUAJbHbIA» U «COLUAHU-
cTu4yeckui». Ha 3To, B 4acTHOCTH, cipaBeJJIMBO yKa3blBaeT BUJHBIN bOesopyc-
ckui ropuct npodeccop I'. A. BacuneBuu [1, c. 98]. B Koncturynusx, Hanpumep,
Pecny6mku Benapych, Poccuiickoit @epepanuu u @PI' B kauecTBe CyUIHOCTHOM
XapaKTEPUCTUKHU TOCyZapCTBa UCHOJIb3yeTCs KaTerOpUs «CouHaJbHOe rocyap-
cTBO». OlHAKO IPU 3TOM ee coZiep>KaHue J1MbO0 B JOCTATOYHOM Mepe He pacKphbl-
BaeTCs, TMO0 KOHKPETU3UPYyeTCs MPOTUBOPeUUBO. Y ¢ 3TOM TOUKM 3peHus BpS]
JIU MO>KHO corJiacuTcs ¢ MHeHUeM ['. A. BacuiieBu4a 0 TOM, YTO coLiMaibHOE TOC-
yAApCTBO MPUHIUNHAAJBHO OTJIUYAETCA OT coquaauctudeckoro [1, c. 98]. Jlroboe
rocyZlapCTBO 10 CBOEM NPUPO/Je ABJSAETCA COLUANBHBIM SIBJIEHHWEM, HeE3aBUCUMO
OT TOTO HPaBUTCA HaM OHO MJM HeT. CaMa rocy/lapCTBEHHOCTb BO3HMUKAeT Ha
omnpeJieJ;IeHHOM YpPOBHE Pa3BUTHS COLlMAJIbHBIX OTHOIIEHUH U BblpaXkaeT JIMOO
HalMOHAJIbHbIA UHTepec, JIMO0 HWHTepechbl KakKoro-aubo kusacca. [lonstue ke
«COLMAJIbHbIN» B CBOM 00'bEM BKJIIOYAET, HA Halll B3IJis/[, U NOHSATUE «COLIAAJIU-
CTUYECKUH» B Ka4eCTBe NOJYUHEHHOTO.

B Poccun nosmMtruyeckoe pyKoBOACTBO BbIOPaIO U MPaKTUYECKU CHOPMUPO-
BaJIO JIMOepasbHYI0 KalNUTaJIUCTAYECKYI0 MOJeJib, IJle TOCIMOACTBYIOLMM 3KOHO-
MHYECKUM CyO'beKTOM SIBJISIETCS KPYMHbIA OM3HEC U er0 UHTEPECHI, IJIaBHbIM 06pa-
30M, U BblpaxkaeT [Ipe3ugenT, [IpaButesnbcTBO U 'ocyfapcTBeHHasa gyma. UMeHHO
3TUM, B YaCTHOCTH, MOKHO 0O'bSICHUTh BO3HUKAIOL[E BpeMsI OT BpeMEeHU 3alpeThl
Ha fepeMellleHUe Ha pbIHKU Poccuu pasimuHoM 6e/10pyCcCKOU MPOJ0BOJIbCTBEHHOM
Y pyroM NpoAyKLMHU (caxapa, MSICHOW X MOJIOYHOUM MPOAYKIMU U T.[1.).

B Pecny6.sivke e besnapych chpopmrpoBaHa COLMAJIUCTUYECKH OPUEHTHU-
POBaHHOM 3KOHOMHUKA C 3JieMeHTaMM JHbepasbHOM KanUuTaJuCTh4ecKor. OT-
CI0/Ia POUCTEKAT U Pa3jiMyrhsl B 3KOHOMUYECKOW U COLMAJIbHOW MOJIUTUKE
JIByX CTpaH.

Bo-nepebix, Modeau 3koHOMUKU 08YX CMpAH omauvaromcs no poau 2ocyoap-
cmea 8 coyua/bHo-3IKOHOMu4eckom passumuu. B Benapycu BrnepBble 6blja BOCCTa-
HOBJIEHA CUCTeMa rocy/JapCTBEHHOI0 yIpaBJieHHUs] pa3BUTHEM HallMOHaJbHOU 3KO-
HOMUKH, LIMPOKO MPUMEHSIETCS IPOrpaMMHO-1iesieBOi MeTo. B HacTosiee BpeMs
peanusyeTcsi yxXe MATas MporpaMma COLMAJbHO-3KOHOMHUYECKOTO pPa3BUTHUSA
Pecny6siuku benapych Ha 2016-2020 roabl. B Poccuun ke rocymapctBo 3aHUMa-
eTcs IJIaBHbIM 00pa3oM pelleHWeM COLMaJbHbIX MPO6JEM W OTrpaHUYEHHBIM
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NporpaMMHUPOBaHUEM HEKOTOPbIX 3KOHOMUYECKUX NpoieccoB. [Ipu aTom gonyc-
KaeTcsl MpaKTU4YeCKH MOoJIHAsA CBOOOJIa 3KOHOMUYECKOro noBeaeHUs AJs lleH-
TpasibHOT0 6aHKa. B Besnapycu e gesatenbHocTh HanjoHaibHOro 6aHKa BIUCHI-
BaeTC B 3KOHOMUYECKYI M COLIMAJIbHYI0 MOJIMTHUKY, NpoBoAUMYK [lpe3usen-
TOM U [IpaBUTENBCTBOM CTPaAHBI.

Bo-emopulix, 8 beaapycu npednpuHumaemcsi nonblmka ciopmuposams co-
8PEMEHHYH CMEWAHHYI0 3KOHOMUKY, B KOTOPOM eCTeCTBEHHO Obl COYeTa/IMCh
PBIHOYHBIN U HEPBIHOYHBIN cekTopa. B Poccuu »xe HepbIHOYHBIN CEKTOP CBOAMUT-
Csl K MUHUMYMY.

B-mpemvux, 6esopycckasi modesb npednosazaem npogedeHue Cu/abHol co-
yuaavHoll nonumuku. B Benapycu cTeneHb coljdajJbHON OpUeHTAI[MM SKOHOMUKHU
Bbllle, Hexkesid B Poccuu. [lo unpekcy yesnoBedeckoro pa3sutusa (UYP), nanpu-
Mep, Kak 6b110 oTMevyeHo B goksaae OOH B 2015 r., besnapych cpeau 188 cTpaH,
Kak ¥ Poccus, 3aHs11a 50 mecTo, xoTs BBII Ha gymy HaceneHus B Poccuy 3Hauyu-
TeJIbHO OOJIbIIIE.

BmecTe ¢ TeM inbepasibHO-KaIUTAJIUCTUYECKMMU B Poccuu u B Beslapycu
ABJIAIOTCA CTAaBKU MOL0XOAHOr0 Hasiora pasMepoM B 13%. B pa3BUTHIX CTpaHax C
COLMA/IM3MUPOBAHHOW KaNUTAJUCTUIECKON OpUEHTAlier SKOHOMUKU OHU SIBJISI-
eTCs MPOrpecCUBHbIMU. [IponoprioHa/bHbIM MOAOXOAHBIKM HAJIOT He COOTBET-
CTByeT NMPUHLMIAM COLUAJbHOW CHPAaBEJIMBOCTHU M COJIMJAAPHOCTH, KOTOpbIE
npejIoJaraloT nepepacnpejesieHue J0X0/4a OT 60raThiX K 6eJHbIM. ITOT HAJIOT
TaKXXe He SBJISIETC aBTOMATUYEeCKUM pPEeryJsiTOPOM LHUKJIUYECKOTO pPa3BUTHUA
HAalMOHAJIbHOW 3KOHOMUKHU. CollMaZbHO CIpaBelJIMBOM Oblaa Obl, K MpPUMeEpY,
NATUCTyIeHYaTas NporpeccMBHas cTaBKa nojoxoaHoro Hasora: 0%, 10%, 15%,
20% u 30%. CraBka B 0% npeaHa3zHayeHa JJis TeX JIUL, 40X0J KOTOPBIX HE [ 0-
CTUTAeT Jaxke MPOXKUTOYHOrO MHMHHMyMa. HemocTtaTouHO 060CHOBAHHOM, Ha
Hall B3IJI/[, ABJISEeTCS TOYKA 3peHUs 0, IKOObI, «11eJ1eCO00pa3HOCTU OT/esIeHUs
CpeJCTB COLIMaJIbHOTO CTPAaXOBaHUs OT rOCYAapCTBEHHOro 6rokeTax» [3, ¢. 252 u
253]. Kak nmokasaJ onbIT Poccyu, 3TO He cOBCEM TakK.

3ac/y>kMBaeT NPUCTAJbHOIO BHUMAaHUSA U TOYKA 3peHUs aBTopa becTcesi-
snepa «Kanurasn B XXI Beke» ToMmaca [IukerTu: «IIpaBUjibHOe pelleHye 3aKJIK04a-
eTCsl BO BHEJIPEHUH €XKeroJHOr0 NPOrpecCUBHOTO Haslora Ha KanuTas. 3TO M03-
BOJIUT U36€eXaTh 6ECKOHEUHOU ClIMpaid HepaBeHCTBa» [4, c.586]

B coBpeMeHHBIX YCI0BUAX TaKXe He IPOCMAaTPUBAIOTCA KeJlaHHWe U BO-
JIsl POCCUHMCKOTO PYKOBOACTBA K GOPMUPOBAHUIO MOJHOLEHHOro COH3HOro
rocyaapctBa Pecny6osiuku benapycb u Poccuiickot ®@epnepauuu. Hepenku
CJlyyau, KOr/ia HapylIalTCA Yy»Ke 3aKJI4YeHHble JOTOBOPEHHOCTH, 3aTparu-
Balle KOpPeHHble MHTepechl [BYyX CTpaH. Tak, HalpuMep, HECKOJIbKO JIeT
TOMYy Ha3aj, Poccus BcTynusa Bo BceMupHyto ToproByto opranusanuio (BTO),
He COIJIaCOBaB CBOI MO3ULMIO C PYKOBOACTBOM besiapycH, XoTd paHee mpej-
noJiaranocs, 4To Poccus, benapych u Kazaxcran 6yayTt Bctynath B BTO B of-
HO Y TO e BpeMs, CHHXPOHHO.

[IpoBesieHHOE HaMU McCC/IelOBaHMe NI03BOJISET ClleJlaTh HEKOTOPbIE BbIBO-
Zibl ¥ IPE/IJIOKUThb COOTBETCTBYIOIIME PEKOMEH AL U H.
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Bo-nepBbIX, B Ipolecce MOJUTHYECKOH U 3KOHOMHUYECKOW HHTerpauuu Pec-
nyo6sirku benapych u Poccuiickoit @enepanyu B Coro3HOe rocyapCTBO BbIAESIOTCS
TPU 3Tana: yckopeHHOU peuHTerpauuu (1996-2001 rogpi), Topmoxkenus (2002-2013
ro/ibl) U yIycKaeMbIX Bo3aMoxkHocTel (¢ 2014 rojia no HacTosiIee BpeMsi).

Bo-BTOpbIX, IJIaBHOM MPUYUHON TOPMOXKEHUS] MHTErpaliMy SIBJSIOTCA Cylle-
CTBEHHbIE pa3/IMuMs B HALMOHAJIbHBIX MOJEJISIX 3KOHOMUKH. B Poccuu 6bL1a cdop-
MHpOBaHa Hal[MOHa/IbHasl MO/ieJb JIn6epabHO-KalUTaIMCTHYECKOro TUMA, a B beJa-
pyCH — COLMAIMCTUYECKH OPUEHTUPOBAHHAsA MOJeJb C 3JIeMeHTaMH JIMOepaIbHOU
KalUTaJIUCTHIYeCKON Mojesu. [loaToMy He06X0JUMbIM YCI0BUEM 3$PEKTUBHON UH-
Terpauuu AByx cTpaH B COH03HOE ToCyZlapCTBO SIBJSIETCSI KOHBEPreHIUs Mozesein
HallMOHA/IbHbIX 9KOHOMUK C YCUJIEHWEM UX COLIMAJIbHOM OpHUEeHTaLUM.

B-TpeTbux, co3gaHue nosHoueHHoro Cow3Horo rocygapcrsa Pecnybiuku
Benapycb u Poccuiickoit @esepanuu npejrnoJiaraeT nposejieHue pepepeHayma
no npuHATUIO KoHcTuTyuun Cow3HOro rocyapctsa, popMUpoBaHUe HaAHAIU-
OHAJIbHBIX OPTAaHOB yIPaBJIEHUS.
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CEKIUA 5
AKTYAJBHBIE BOIPOChl TAMOXEHHOTO JAEJIA

YAK 347.918:347.469.1
INOHATHE U NPUHLUUIIBI MEJUALIUU: UICTOPUKO-IIPABOBOU ACIIEKT

lIImamkos HU.U.
Bumeb6ckuli 2ocydapcmeaeHHblill yHugepcumem umeHu I[L.M. Mawepoga

[loHMMaHWe CyUIHOCTU U 3HAYeHUs MeAualiu UM NoCpeJHUYeCcTBa Heob-
XOJMMO B Hallle BpeMs LIKPOKOMY KPYTY JIUL, TOCKOJbKY OHH KaK CIOCOObI aib-
TEPHATUBHOIO YpPEryJMpoBaHus U paspelleHus KOHPJIUKTOB, ClIOPOB OKa3bIBa-
I0T BO3/IeMCTBUE NPAaKTUYECKHU Ha Bce chepbl COBpEMEHHOM KU3HU [1].

O6palleHre K MeIMaTOPy U MOCPESHUKY «He BJIeYeT /IJIs CTOPOH HeraTUBHBIX
NOCJIeICTBUM, @ HA060POT, O3BOJISIET UM COXPAHUTD JJOBEPUTEJIbHbIE OTHOLIIEHUS U
IPOJIOJIKUTB JIeJI0BOe COTPYAHUYECTBO B pe3y/ibTaTe HakeHHOI0 KOMIIPOMUCCA».

JlOCTOMHCTBOM MeJUalUM SIBJSIETCS BO3MOXXHOCTb B JIOOOW MOMEHT [JI0 J0-
CTUKEHHUS UTOTOBOIr'0 COTJIAlleHUs OTKa3aTbCA OT HA4aTOro Ipolecca yperyJaupo-
BaHMUA CIOpPa, He yTpauuBas NpaBa BO30OHOBJIEHUS [1ePeroBOPHOIO NpoLecc. ITUM
MeJuaLus OTJINYaAeTCs, HapUMep, OT CyleOHOM NpoLeAyphl, KOTAa 0TKa3 UCTLA OT
MCKa BJIeYeT HEBO3MOXKHOCTb B JlaJIbHENIlIeM CHOBA 06PAaTUThLCS C TEM Ke HCKOM B
cyZ. B To ke BpeMs B MeiMaluu (MocpeHUYECTBE) He yTpauyMBaeTCsl BO3MOXXHOCTh
oOpalleHus B CyZ, ec/Iy npoueAypa oKasaaacb HeapPeKTUBHOM.

B Hay4YHbIX U HUHBIX NYyOJUKALMAX «POJAMHOW» MeJMAlUM 4allle BCEro
Ha3biBalOT CIIA u Poccuro. A Besapycs, JIutBa uau Ilosblia noyeMy-To He 3Ha-
4yaTcs B YMUCJIE «KOJIblOesiel» BHeCYAeOHbIX ClIOCOOO0B YAaXKMBAaHUS KOHPJIUKTOB,
XOTS B UICTOPUYECKUX JJOKyMEHTaX MOKHO HAUTH MHYI0 MHGopMaluio [2].

XoTsa besnapych U He npeTeHAYyeT Ha PoJib UCTOPUYECKON POJUHBI MeJiua-
Uy, 6esopycckas TpaJULUs MPUMeHeHUs] MeJualii MMeeT JOCTaTO4YHO JlaB-
HIOI0 UcTopuilo. Kak cBU/IeTEeNbCTBYIOT ApEBHUE GEJOPYCCKHME UCTOPUYECKUE U
JIUTepaTypHble UCTOYHUKH, «UCTOPUSA MPHUMEHEHHUS 3TOr0 BUJA paspelieHUd
CIIOpa Ha TeppUTOPUHM beslapycy HacUUThIBAeT He OAHY COTHIO JieT. Tak, Hanpu-
Mep lepBoe NMMCbMEHHOe YIIOMUHAHUE O NMPUBJIEYEHUU TPETbHUX JIUL, AJId y4da-
CTHUA B pa3pelleHUHr Criopa Ha TeppuTopuu besnapycu oTHocuTcsA K Hadasuay XIII
BeKa U cofepkuTcs B ctatbe 33 JloroBopa CmosieHcKkoro, Bute6ckoro u Ilosoinr-
KOTr0 KHSKeCTB ¢ Puroy, ['oTsiaHACKOM 3eMJier M HEMEIIKMMU ropoZamMu 1229 roja.
B 4acTHOCTH, TOBOPUTCH, UTO «PYCUHY He IaTU Nlepecy/ia HU B Pure, HU Ha ['0TbCKOM
b6epere, HU Hemeuunuto ke myiaTuTu nepecyga B CMoJsieHcKe uau y KHA3d, wau y
TiyHa, unu ypagunu 6yayT fobpiu Myxu». PaspeleHue ciopoB «J006pbIMU My:Ka-
MU» fIBJISEeTCA MPOOOpa3oM COBpPEMEHHOW MpoleAypbl NMOCpPeJHHUYEeCTBa, OJHAKO
MMeeT psJi OTJUYMUA U crendpruieckux ocobeHHocTeld. CaMo 3HaUYeHHe CJI0Ba «psi-
JUTb», B OTJIMYKUE OT MOHSATHUS «CYAUTb», 10 MHEHHUIO psijia UCCaeloBaTeiel cyo-
NPOM3BO/CTBA JPEBHUX CJaBsH, 03Ha4yaJlo, YTO LieJibl0 pa3bupaTebCTBa ABJAI0CH
He pacCMOTpeHMe CIopa B CTPOrOM COOTBETCTBUM C HOPMaMM 3aKOHO/ATeJIbCTBA, a
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npex/Je BCero NpUuMUpeHHUe CTOPOH, CO3/laHMe HEKOero HOBOro J0roBopa B OT-
HOILIEHWH NIpeJiMeTa cropa.

[IpaBoBOe perysupoBaHHUe MPOBEJIEHUs BHECYAeOHOM MeAual Uy Ha Tep-
putopun Pecny6snku benapych ocyuecTBaseTcs cjlefyOIIMMHA HOPMaTUBHBI-
MU akTaMU: 3akoHOM Pecny6sinku besapych ot 12.07.2013 Ne 58-3 «O menua-
nuu» (fanee — 3akoH o Meauauun); [I[paBuiamMu npoBeseHUs Medaluy, yTBep-
KJeHHbIMU mnocTaHoBjJeHUWeM CoBeta MuHucTtpoB Pecny6snku benapycb ot
28.12.2013 N2 1150.

B pamkax EBpomnelickoro cot3sa cyuectByeT JupektuBa 2008/52/EC EB-
ponerckoro napJsaMeHTa U coBeta oT 21 masg 2008 r. OTHOCUTEJNIBHO HEKOTOPBIX
acreKkTOB MeJMalUy B IPaXK/JaHCKUX U KOMMepUecKuX Jiesax (aanee — JupekTu-
Ba 0 MeJiMallMH1), COrJIaCHO KOTOPOW MeZjualiusl — «IPOIecc, B KOTOPOM JiBe WU
60J1ee CTOPOH clopa NPUOErarT K MOMOIIM TPeTber CTOPOHBI C 1eJbl0 JOCTHU-
»KeHMUsI COTJIallleHUsI 0 pa3pellleHHUU UX Copa BHE 3aBUCUMOCTHU OT TOTO, ObLI JIK
3TOT MPOLLEeCC UHUIIMUPOBAH CTOPOHAMH, IPEAJI0XKEH UM Ha3HA4YeH CyJlOM UJIU
Npe/iNMChIBAETCS HAlMOHAJIbHBIM 3aKOHOJATE/IbCTBOM.

HopmaTuBHOe onpejiesieHUe NMOHATHA MeAuauuu B Pecny6svke besnapych
JlaHo B cTaTbe 1 3aKOHa 0 MeJMallvMy, COTJIaCHO KOTOPOU MeJiualys — neperoBo-
pbl CTOPOH C y4yacTHeM MeJuaTopa B IeJsIX yperyJupoBaHHUs cropa (CropoB)
CTOPOH MyTeM BbIpabOTKU UMH B3aUMOINPHEMJIEMOTO COTJIAlllEHUS.

B cooTBeTCTBUU € NyHKTOM 1 cTaTbu 2 3aKOHA 0 MeJUaLIUKY, MeJrals NpU-
MeHseTCs IPU YPeryJMpPOBaHUs CIIOPOB, BOSHUKAKIIUX U3 IPAXK/AAaHCKUX MTPABOOT-
HOUIEHUWH, B TOM YHCJIE B CBSI3U C OCYILleCTBJIEHUEM NPeAIIPUHUMATENbCKON U UHOU
X03MCTBEHHOU (3KOHOMUYECKOU) J1eITeJIbHOCTH, a TaKXKe CIOPOB, BO3HUKAIOILIUX
Y3 TPY/ZOBBIX U CEMENHBIX MPAaBOOTHOLIEHUH, €CJIM UHOE He MPeJyCMOTPEHO 3aKO-
HO/IaTeJIbHbIMW aKTaMU WJIM He BbITEKAaeT U3 CyIIeCTBA COOTBETCTBYIOIUX OTHO-
meHud [4]. Meauanys MoXeT ObITh POBeJieHA KaK [0 00pallleHUsI CTOPOH B Cy/, B
Nnopsi/ike TPaKJAaHCKOTO WJIM XO3SIMCTBEHHOTO CyAONPOM3BO/ICTBA, TaK U IMOCJe
BO30Y>K/IeHUS1 IPOM3BOJCTBA 10 Jieny B cyge. 0co06eHHOCTH NPOBeJieHUsI MeJual iU
nocsie Bo30Yy»/leHHsl IPOU3BO/CTBA M0 JieJly B Cy/ie ONpeJesisitoTCs MPOoLeccyasb-
HbIM 3aKOHO/IATEJIbCTBOM.

Ho, k npumepy, 3akoH Pecnybsuku Kasaxctan «O Mmeauanuu» npejoctas-
JisieT elle 6oJiee MIUPOKoe moJie ajsi Meadauuu. «Chepol npuMeHeHUsI MeJda-
IUU SBJSIOTCA CHOpbl (KOH(PJUKTBI), BO3HUKAIOIIME W3 TPAXKJAHCKUX, TPY/0-
BbIX, CEMENHbIX U HWHbIX NMPABOOTHOIIEHUN C ydyacTheM QPU3UYeCKUX U (UJIH)
IOPUAAYECKUX JIMII, @ TaKXKe pacCMaTpUBaeMble B X0/l€ YTOJOBHOTO CyIONPOU3-
BO/ICTBA M0 JieJ1aM O MPEeCTYIJIeHUAX HeOOJIbIIOU U CpeJHEN TSKECTH, ECJIU UHOE
He yCTaHOBJIEHO 3aKoHaMU Pecny6siniky KasaxcTaH, U OTHOLIEHUSs], BO3HUKAIO-
1jMe IpU UCIOJIHEHUU UCTIOJTHUTEbHOTO IPOU3BO/CTBAY.

Kak mnokasbiBaeT onbIT cTpaH EBpombl, a Takxke ABcTpanauu, KaHazbl u
CIIA, yyactue npodeccMoHaJbHOTO MOCPEJHUKA JesiaeT NPOLEeCC pa3pelleHus
criopoB ouyeHb 3pPpekTUBHBIM. Hanpumep, B AAnonuu u Kurtae pemenue cnopa g0
Cy/Jla cUUTaeTCs 6J1aronpUsATHOM MPAKTUKOU U BCsiyecKu noouipsietcs [3].

B kayecTBe NpUHIUINIOB B MeJjMalUX (IOCpeJHUYECTBA) MOXKHO BbIJE/JUTh
cJeyloliye: 10O0POCOBECTHOCTh U OeCPUCTPACTHOCTh MeJuaTopa (ImocpeHu-
Ka); MOJIHbIM KOHTPOJIb CTOPOH HaJ, pe3y/bTaTaMM NpoLefypbl; He KOHPPOH-
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TAallMOHHBbIM XapaKTep NpoueAypbl; OOLIMPHBIA KPYr BO3MOKHbBIX B3aUMOIPH-
eMJIEMbIX pellleHUM Ccropa; J06pOBOJILHOCTb, He (GOpPMaJbHOCTb, HE3aBUCH-
MOCTb; CBO0OO/1a BOJIM, PABEHCTBO CTOPOH, COTPYAHUYECTBO; MPUHILUII CAMOCTOS -
TeJIbHOCTU CTOPOH; YAOBJIE€TBOPEHHEe B3aMMHBIX HHTEPECOB CTOPOH U COXpaHe-
HHe NM0CJIey0IIUX NAaPTHEPCKUX OTHOLIEHUN.

B nokyMeHTax MeX/JyHapOJHOT0 XapaKTepa OTpaXKeH eBPOIEeWCKUH M0J-
X0Ji, K IOHUMaHHUI0 NPUHIMIOB MeAuanuu (mocpegHudectBa). Tak, pekoMeHAy-
I0TCS NPUHIUIBI: 6E€CPUCTPACTHOCTH, NPO3pavyHOCTH, 3PPEeKTUBHOCTH, CIpa-
Be/IJIMBOCTH, KOHQUIEHI|UAJTBHOCTH, JJOOPOBOJILHOCTH, BHECYZ,eOHOI'0 XapaKTe-
pa Meayaluy, KOMIEeTEHTHOCTU MeJjUaTopa.

TeM caMbIM CylIeCTBYeT CaMbli IIMPOKWM MOAXOJM K ONpeAeseHUI0 BO3-
MOXXHBIX IPUHIIMIIOB MeJManvu (mocpeiHU4ecTBa). BoI60p KOHKPETHBIX U3 HUX
3aBUCUT OT HALlUOHAJbHOU MO/IEJIH.

s Meauanuu B Beslapycu ¢ y4yeTOM HallMOHa/JIbHOW crielUPUKU aKTY-
aJIbHbI: JJ0OPOBOJIBHOCTb; MPO3PAavYHOCTh MPOLEAYpPbl; HEMTPAJbHOCTL U bOec-
NPUCTPACTHOCTh; KOHPUIEHIIUATBLHOCTD; C IPUHSTUE PABHOMPABHOI'O pPelLlleHUS;
COTPYAHUYECTBO CTOPOH. CorsiacHo M. 1 cT. 3 3aKoHa 0 MeJUalUU OCHOBHBIMU
NPUHIMIAMHU SIBJAKTCA: JO0OPOBOJIBHOCTD; 10OPOCOBECTHOCTDh, pPAaBHOINIPaBUE U
COTPYAHUYECTBO CTOPOH; OECHPUCTPACTHOCTb M HE3aBUCHMOCTb MeJUaTopa;
KOHQUAEHIUATbHOCTb.

[loHMMaHWe CYyLHOCTU U 3HAYE€HUs MeAualUy Y NMocpeJHUYECTBA HeEOO-
XOJIMMO B Hallle BpeMsl LIKUPOKOMY KPYTY JIUI], MOCKOJbKY OHH KaK CIOCOObI aib-
TEPHATUBHOIO YPEryJMpOBaHUs U pa3pelleHusi KOHPJIUKTOB, CIOPOB OKa3bIBa-
I0T BO3/IeMCTBUE NPAaKTUYECKHU Ha Bce chepbl COBpEMEHHOM KU3HU [1].

CyTb fileITeJIbHOCTU MeAaTOpa ¥ CaMOM MpoLeAypbl MeUallMU 3aKJIH04YaeTCs
B TOM, YTO IIOCPEeJHUK OKa3bIBaeT CTOPOHAM IIOMOLb B IOCTUKEHUH COTJIALLIEHUS 110
CIIOpYy, B IPUMHUPEHHU HA OCHOBE OIpe/ie/IeHHOW TeXHUKHU BeeHUSl NeperoBopoB,
HaBbIKOB U 3HAaHUU. B 0CHOBe MeualllM JieXKaT TaKue MPUHIMIIbI, KaK J06pOBOJIb-
HOCTb, JOOPOCOBECTHOCTb, pAaBHOIIPAaBUE U COTPYAHUYECTBO CTOPOH, OECTIPUCTPACT-
HOCTb M HE3aBUCUMOCTb MeJIMaTOPa, KOH(PU/eHIIMaIbHOCTb, JOBEPHE.
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YK 346.34:330:004(476)
HOBEJL/IbI IPABOBOTI'O PETYJINPOBAHUSA X03AMCTBEHHBIX
JIOTOBOPOB B YCJIOBUAX CTAHOBJIEHHA LIU®POBOMA IKOHOMUKH
B PECIIYBJIUKE BEJIAPYCb

I'ypwenkos IL.B.
Bumeb6ckuli 2ocydapcmeeHHblll yHugepcumem umeHnu I[L.M. Maweposa

1. CorstacHo cT. 390 'K foroBopoM npusHaeTcs corjauleHue JByX UJIU He-
CKOJIBKHX JIWL, 00 yCTAHOBJIEHWH, U3MEHEHUU WJIM MpPEKPALeHUU IPAXKAAHCKUX
npaB UM 006513aHHOCTeH. X03WCTBEHHBIM JI0TOBOPOM CJefyeT NMPU3HATh COTIJa-
IIeHYe, B CUJIy KOTOPOTO OJHA CTOPOHA 00653yeTcsl B 0OYCJIOBJIEHHbIN CPOK Ie-
peAaTb TOBaphl, BBINOJHUTb PaboThl UM OKa3aTb yCAYTU B chepe X03HUCTBEH-
HOU JlesiTeJIbHOCTH, a Jpyrasi CTOpOHa 00513yeTcsl NPUHATh M OIJIaTUTh UX. B
paMKax X03sMCTBEHHOI'0 00513aTeJIbCTBA JINOO 06€ CTOPOHbI OCYLIECTBJSAIT XO-
3CTBEHHYIO JleSITeJIbHOCTD, JINOO ee OCylLleCTBJIsIeT CTOPOHA, HA KOTOPOU Jie-
KUT OCHOBHAasl 00513aHHOCTb, XapaKTepHU3ywllas CylecTBO JaHHOrO J0TroBopa
[1, c. 126-127]. X035iCTBEHHbIN AOTOBOP MpeACTaBJseT cO60M HauboJiee pac-
IPOCTPAaHEHHOE OCHOBAaHWE BO3HUKHOBEHHUS XO3WCTBEHHBbIX 00653aTesbCTB.
BmecTe ¢ TeM 0k0J10 35% CIIOpPOB B 3KOHOMHUYECKHUX Cy/laX KacaeTcsl HEUCIOJIH e-
HUSI IOTOBOPHBIX 06513aTEJIbCTB.

B Benapycu c 2017 roja pa3BUTHe NPaBOBOrO PeryJMpoOBaHUs [OrOBOP-
HOW paboThbl MHTETPHUPOBAHO C 3JIeMeHTaMU UPPOBON 3KOHOMUKU. HoBoe 3a-
KOHO/IaTeJIbCTBO MpeAyCcMaTpUBaeT NPUMEHEHUE LUPPOBBIX TEXHOJIOTUW Ha
BCeX CTaJUsX JOrOBOPHOM paboThl. [Ipu 3ak/it0yeHuH JoroBopa LUPpOBbIEe TEX-
HOJIOTMH OCBOOOX/AAIOT OT 0OMeHa OpUTruHa/JlaMU JJOKyMEHTOB, MOAMUCAHUSA J10-
KyYMeHTa, IPOCTaBJIEHHS Ha HEM MeYaTH U OTIPABKU €ro MOYTOH.

Ucnonb3yeMblli pU MOATOTOBKE JOTOBOpPa KOMIBIOTEPHbIM MpoOrpamMmm-
HbIM KOJ, COJZep:KallUuK YCJOBUA CLEJKH, CAMOCTOATEJbHO OTCJEXHUBAaeT Jeu-
CTBUSI CTOPOH M aBTOMaTUYeCKU IPUHUMAET pellleHUs 10 UCIOJHEHHUIO [0r0BO-
pa [2, c. 16]. B nporpaMMHbI KO/ BHECTH U3MEHEHUs] HEBO3MOXKHO. He BO3HU-
KaeT TaKXXe MOBOJIOB /i1l TOJIKOBaHUSI MPOrPaMMHOr0 KoZa.

2. CorsnacHo n. 1 4. 1 cT. 162 I'K caesiku (3a UCKJIIOUEHUEM CJIEJIOK, TPEOY-
IOIIMX HOTAPUAJIbHOTO YAOCTOBEPEHHUS, U CAEJIOK, YKa3aHHbIX B 1. 2 U 3 cT. 160
['K), 3akitouyaeMble IOPUJUYECKMMU JIMLLAMHU MeX/JAy COO0W U C rpakJaHaMHy,
JIOJKHBI COBeplIaThCs B NMpocTod nucbMeHHOW ¢dopMme. CT. 161 'K B penakiuu
3akoHa Pecnyosinku Besapych ot 17.07.2018 N 135-3 noz npocTo NMCbMEHHOM
dbopMoH cAesKM MOHUMaeT COCTaBJIeHUE TEKCTOBOrO JIOKYMEHTA, BKJIIOYas J0-
KYMEHT B 3JIEKTPOHHOM BH/i€, BBIPAXKAIOIMKN ee CoZeprKaHue, KOTOPbIMA MOJIH-
CaH JI0DKHBIM 060pa30M YIOJHOMOYEHHbBIM JIMII0M COGCTBEHHOPYYHO JIMOO C UC-
N0JIb30BaHWEM TEXHUYECKHUX CpeJiCTB, NHPOPMALIMOHHBIX CUCTEM, €CJIM CIIOCOO
O/ MMCAaHUsI MO03BOJISIET JOCTOBEPHO YCTAHOBUTH MOJIHOMOYHUS MOJIMUCABLIETO
JILA.

CorsiacHo a63. 14 ct. 1 3akoHa Pecny6sinku Benapych ot 28.12.2009 N 113-3
(pez. oT 08.11.2018) "O6 5/1eKTPOHHOM [JOKyMEHTE M 3JIEKTPOHHOU LU PpPOBOH
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HNOJMNUCU" 3JIEKTPOHHBIN JJOKYMEHT - JJOKYMEHT B 3JIEKTPOHHOM BU/JIe C PEKBU-
3UTaMH, MO3BOJISIOIIMMHU YCTAHOBUTD €r0 LeJIOCTHOCTb U MOAJTMHHOCTb. CTPYK-
Typa 3JIEKTPOHHOTI'O JOKYMEeHTa BKJII04aeT JiBe 4acTHu. OCHOBHAs 4acThb U3JlaraeT
MH}OpMaLHUIO, COCTABJIAKILIYI0 COJepKaHHUe NOKYMeHTa. PEeKBU3UTHI 3J1IeKTPOH-
HOT'O IOKyMeHTAa COCTOAT U3 OJJHOM UJIK HECKOJIbKMX 3JIEKTPOHHBIX MOANKMCEH, a
TaKXXe MOTYT COJlepKaThb JOIMOJHUTEJbHbIE IaHHbIE, HEOOXOAMMbIE JJIS IPOBEP-
KW 3JIEKTPOHHOU 1ubpoBOU mnoamnucu (mojamucei) U uAeHTUPUKALMUU 3JiEK-
TPOHHOI'O0 JIOKYMEHTA, KOTOpble YCTAaHABJUBAKOTCA TEXHUYECKUMU HOPMATHUB-
HbIMHU NPaBOBbIMHU aKTaMU (cT. 17 3akoHa N2 113-3). JJIeKTPOHHBIA JOKYMEHT
NpUpaBHUBAETCd K JOKYMEHTYy Ha OyMaKHOM HOCHTeJle, MOAINUCAHHOMY CO06-
CTBEHHOPYYHO, U UMeeT OJIUHAKOBYIO C HUM IOpUArYecKyto cuay (4. 1 cT. 22 3a-
koHa N 113-3). BMecTe c TeM, ajieKTpoHHas MppoBas NOANUCh eCTb 3PPEKTUB-
HOe CpeJICTBO KpunTorpapruiecKou 3aliuThl 3J1€KTPOHHOTO JOKYMEHTA.

3. B 2016 r. BriepBbIe B X031MCTBEHHOM NPAKTHUKE JIOTOBOP KYIJIU-TIPOAAXKHU
XJIONKa MexJy pe3ugeHTaMu u3 Kurtasgd u ABcTpasiuu 6bL1 0pOpMJIEH CMapT-
KOHTPAKTOM (smart-contracts). CMapT-KOHTPaKT OTCJIeIUJI BbIXOJ, IPy3a U3 KUTau-
CKOTr'0 NOpTa M ero nepeBO3KY [0 CKJI3Ja MOKynaTesd. MecToHaxoX/JeHUe rpysa
dUKcUpoBa/oCh NOAK/IIOYEHHbIM K HWMHTepHeTy paauoMasdkoM. [lnatenbiuk
OIJIATUJI TOBAp 6e3 MpeoCTaB/IeHUS APYTUX JOKYMEHTOB.

4. B Hame# ctpane n. 5.3 gekpera [IpesuaenTta Pecny6sinku besnapych oT
21.12.2017 N 8 "O pa3BuTuu 1UMPpoBON 3KOHOMUKHU" (fasee — gekpeT N2 8)
TakKXXe NMo3BoJiseT pe3ugeHTaM [lapka Bbicokux TexHoJsiorud (fgasnee - [IBT) co-
BepuiaTh U (UJIM) UCIOJHATb CAEJKU OCPeCTBOM CMapT-KOHTpakTa. JIuno, co-
BEpILIMBIIEE CJEeJIKY C UCIIOJb30BaHUEM CMapT-KOHTPAKTa, CYUTAETCS HaJJlexa-
IIMM 06pa3oM OCBEeJJOMJIEHHBIM O ee MpeJMeTe U UHbIX YCJIOBHUSAX, B TOM YHCJIE
BbIpaXKEHHbIX MPOrPaMMHBIM KOJ0M, [TOKa He JA0Ka3aHo MHoe. CorjiacHO AaHHO-
My AOKYMEHTY IOJi CMapT-KOHTPAKTOM MOHUMAaeTCsd MNPOTPaMMHBIN KOJ, Ipej-
Ha3HAYeHHbIW /i1 QYHKIIMOHUPOBAHHUS B peecTpe 06JIOKOB TpaH3aKLUil (0JIOK-
YyeliHe), MHOW pacnpe/ie/ieHHOM MHPOPMALMOHHOM CUCTeME B LieJisiX aBTOMaTH-
3MPOBAHHOI0 CcoBeplleHUsI W (MJIM) UCIOJIHEHHUS CJleJIOK JIMO60 COBepLIEHUs
MHBIX IOPUUYECKH 3HAYUMBIX AelcTBUU (1.9 npusioxeHus K gekpety Ne 8). B
CBOIO ouepejib, peeCcTp OJIOKOB TpaH3akKUUK (6JIOKYEHH) mpexacTaBJsieT CO60OM
BBICTPOEHHYIO Ha OCHOBE 3a/JaHHBIX aJITOPUTMOB B paclpezieJIeHHOU JleleHTpa-
JIM30BAaHHOU MHGQOPMAIMOHHOM CUCTeMe, MCNOJIb3yIollel KpunTorpapruieckue
MeTO/bl 3alUThl MHGOPMALUH, 10CJIe,0BATENbHOCTD 6JIOKOB C HUHpOpMaLen o
COBEpPLIEHHBIX B TaKOW cucteMe omnepanuax (mn. 8 npunoxenus 1 k [ekpety N
8). Koz, B cOOTBETCTBUM C KOTOPBIM MPOUCXOJUT aBTOMAaTU4YECKOE UCIIOJIHEHNE
C/leJIOK BHe pacmnpefenuTesbHOU cucTeMbl M BHe [IBT, cMapT-KOHTpaKTOM He
npusHaeTcd. TakuM 06pa3oM, CYIIHOCTHBIMU NpPHU3HAKaMHM CMapT-KOHTpAKTa
onpezesieHbl MHGOPMaMOHHAs CUCTEMA U paclpe/ieIEeHHOCTb.

CMapT-KOHTpPAKT, KaK yKa3aHo B AekpeTe N2 8, BBeJleH B KayeCTBe IIpaBoO-
BOTO 9KCIIEPMMEHTAa U HAXOJAUTCS Ha CTaJIMM PAa3BUTHS KaK C IPAaBOBOM, TaK U C
TEXHUYECKOW TOYeK 3peHUs (OJIOKYEeHH U MHble TeXHOJIOTUuH). CMapT-KOHTPAKT
npejcTaB/isieT CO00M LU(POBYI TEXHOJIOTUIO MCIOJHEHUS NPEAYyCMOTPEHHBIX
3aKOHOJaTeJIbCTBOM WJIA He NPOTHBOpPEYalllUX €My X03UCTBEHHbIX JOTOBOPOB.
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[IpuMeuaTesibHO, YTO MOKA OH He MpefyCMOTPEH JJis CONNPOBOXKAEHHUSA I'PaKJaH-
CKO-TIPaBOBBIX JIOTOBOPOB, 3aKJ/J04aeMbIx Gpu3nyeckuMu Junamu. [loka cmapt-
KOHTPAaKT MpeJHa3HayeH [Jis HMCHOJIb30BAHUS UCKJIKYUTENBbHO pe3nJeHTaMU
[IBT. C yueTom a63. 9 n. 19 I[lonoxkenus o [IBT, yTBepxaeHHoro aekpetom Illpe-
3ugeHTa Pecnybauku Benapyce ot 22.09.2005 N 12 (peg. ot 21.12.2017) coBep-
1ieHue U (MJM) UCIIOJIHEHUE CAe/IOK NOCPeZICTBOM CMapT-KOHTPAKTa MOTYT 0OCy-
LIeCTBJIATBCA B TOM YUCJIe B OTHOLIEHUAX Mex Ay pe3ugeHtamMu [IBT v simnamy,
He UMeKLUMU cTaTyca pe3ugeHTa I[IBT.

B nocsenywoieM JIOTUYHO €ro pacnpoCcTpaHeHHWe W Ha Jpyrue XO3du-
CTBeHHbIe cdepbl, Mpex/e BCero BHEUIHEIKOHOMUYECKYI, OaHKOBCKYIO U QU-
HaHCOBY10. [I[puMeHeHUe CMapT-KOHTpPAaKTa BO3MOXKHO JJisi 0QOpMJIEHUS A0T0-
BOpa apeH/bl (lepeyUucieHHe NJIaTeXxel B TeueHUe BCero CpokKa JIeMCTBUSA J0T0-
BOpa); /OTOBOPOB 3HEProcHabkeHUs (CMapT-KOHTPAKT MOXET 006ecrneyuBaThb
pacyeTsl 110 NOKa3aHUSAM NPUOOPOB y4yeTa peajibHO MOTPeb/IsIeMOro KoJaniecTBa
pecypcoB); ajs1 obopMJieHUs aKKpeAUuTHBa (MporpaMMa OCyIlleCTBUT aBTOMATH-
yeckoe Iepedyuc/eHue MpefyCMOTPEHHOM CYMMBI MOJIy4YaTeJl0 MPU BbINOJIHE-
HUU OIpe/leJIeHHbIX B KOHTPAKTe YCJA0BUM).

CoBMellleHHbIA C TEXHOJIOTUAIMU MUCKYCCTBEHHOTO HWHTeJIJIEKTA CMapT-
KOHTPAKT MOXET CTaTb aBTOHOMHBIM CO CBOEH «BOJIEW» YYAaCTHUKOM JOrOBOP-
HbIX OTHOLIEeHUH. Peub uJieT 06 3/IeKTPOHHOM JIMLE, HAPAAY C WPUAAUYECKUMU U
bU3nYeCKUMHU JIML[AMH.

[IpaBoBOe perysvpoBaHUe CMapT-KOHTPaKTa COCpPeJOTOYEHO B ero Mc-
NnoJIHAEMOM Koge. [I03ToMy K HeMy He TPUMEHUMO B 3HAYUTEJbHOU YaCTHU 3aKO-
HOZ,AaTeJIbCTBO, peryjupylollee TpaJULMOHHbIE JOTOBOPBI. JTO KacaeTcsd HOPM
'K 0 3ak/1t04€HUH, UCTIOJIHEHUH, PACTOPKEHUU U HeJeMCTBUTEJNBbHOCTHU OTOBO-
poB. B nekpeTte N2 8 He roBOpUTCS 0 HEOOXOAMMOCTHU CONPOBOXK/EHUS ONepal Ui
[0 CMapT-KOHTPAKTaM NePBUYHbIMU YYETHBIMU JJIOKyMEHTaMU; 06 06513aHHOCTHU
PacKpbITHUA YCJIOBUW KOHTPAKTa KOHTPOJUPYIOUIMM OpraHaM; O NpensaTCTBOBa-
HUU OTMBIBAHUIO [J€HEKHBIX CPEJICTB IPECTYNHBIM NyTEM.

CMapT-KOHTPAKT IM03BOJIIeT MUHUMHU3UPOBATb PUCKM IepCOHaa IMPU MC-
MOJITHEHUHU JIOTOBOPHBIX 0013aTe/IbCTB, rapaHTUPyeT KOHPU/eHIMaJIbHOCTb. KoH-
TPaKThI XPaHATCS B OJIOKYENH B 3alIMPpPOBAaHHOM BUJe. Ero npeumyiecTBoM Tak-
Ke IBJISIETCS CHIPKEHHUE U3JIEP>KEK Ha CONTPOBOXK/IEHUE CAEJIKU.

[IpuMeHeHre IUPPOBBIX TEXHOJOTUH B X03MCTBEHHO-J0IOBOPHOU pabo-
Te NMpebsBJIsIET HOBble TPEOGOBAHUS K IOPUMYECKOMY COMPOBOXK/IEHUIO TPaXK-
JlaHCKoro ob6opoTa. Heo6xoiMMo oBJiaJieBaHUE 3HAHUSMU B 006J1aCTU LIUPPOBBIX
TEeXHOJIOTUH, 6JIOKYENH, KPUIITOBAJIIOT U JIPYTUX HOBBIX 00'bEKTOB IPaKAaHCKUX
npas.

CNMCOK MCNO0/Ib30BaHHBIX HCTOYHUKOB
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